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·· ,~.Oppositio~ Briefin response to Respond~t:Biinitti~s. K(;lutsoubos's ("KQutsoubOs;,) Brief'in · . .., •' . ' . .. .. . ' :: . .. . ) !' ,.. . .' l:i I • :t . . .. 1,' 'I 
· ::.:Support ofPetition for Review ('~Koutsou'P,os' Bri~.f0· · . )' o !o 

. " r.* .,.;. .. . . ': . ~ ' . ·' ' 


.. ' 

I.· INTRODU¢uON , , " . 

....... . . 

• " 

00 
0 00 . .•t . . · '· , 0 t~~ ~:i: = ', 0 il : ., .' : I.. . .'• ' M I 

This is a churning a,pPe.al. ln the Inj'4~I.~D,eci~~on, the law. judge foun'O t:llfl~ K~utso~bos, 
1 ' I • ' ; • • • · · . ' 

...... '::,·then a~gister.ed ;epre~n~~e at&o.k~r-de~~1':;j;p iJhier·'& Co..'~LC, churned ~e acco~fof 
: I·~· . ' Fj~~ : ·~ --:~ : ~~H;;\ . h;:~ . ' 'i: . .•!·; ,·: 

~s.~stomer, Teddy·Bryant ("B~~·;):·: :::: ·,.,,:. :: ;.J : :;, .. ::. . ..i.! ; . 

• ' • ' :' • I • 

·' :-' . ··. .'By the numbe~, this case involves.~..~.~)~ t~over:~ate ~56; (2) ·a breakeven rate: of 
. · ·. . . .. . ~~i ij j·.· j. ' 'lj ! . . . . ' .• • . .. ' ,... . : :· 73.3%; and (3} inv~stot.J~~~s~f $190)000 i~~~~~iilg~~~~eaii; <Undaunteci'by the ell)pirical ·:.1 • 

' •: ' . :; ; ~ , ,, : !J : ! :•:j l• I • I ,If ::tt • "":.. ; : ~· 

giavamen .ofthose facts, K~~9.?,b,~~~~~o th~ ..~vidence sh~:wed manipulated-·s aceo~.: ::.': 

. ~ :j ~:~-:.· . ::~~~:~ ~: .. :: . ·.. .: ·, .' . ':. :·:'. .; 


,, do~ents to falsely i~entify risky inv~¥Iit otJj~v~- ass.erts that the law judg~.:~pplied· . :., . 
.. .~ 

' • ' ' ' ' ',''; ~: ' ' ' : ,' ' ,· ' -:' ' * ' : •!: ·:: ' ' ' " I • 
,. ,. I ~ ~ 

i ;~correct iega1·standards:~~~· rmding that;~~ad 4.~t;acto. controi an~ r~comm~nded ~cessiV.e ~ ~! . . 
' 1, : r,'' ~~ :•"il; '1 • " ~ ,' :.. ' • .t'l I , , : I' • . : • 

· . t,, . ,:trading in·the- accoW!~~; ~ ~o~tS~:mbos ·~l~~·claiths thl\1 the Jaw judge incorre~y fd~d he~ .. •I '" 1...·. :,. 01· 
.: · ·· · .. ·:.:r: ·. · !. ,i ~"l: · 

,; , . .. , ·; • • I 1 • 1,' 

; , b'•acted with scienter. :• j J 
: I I ' "': 1~111! • : I ' o' • • \ , " ' '' ,. . • • • • , • J ,,, ' I ' . .. , 't.. . .... gJ •• ... • • • • ~ :•~ ' : lj I ~ j'i: !~~' lj l • • ': ' ;: • :• ' ' 


.Koutsoubos's contentio~· that th'e· ~~w j U~ge· ap~ied incorrect legal standards is 
 : :; ..:~ !'! 
l,o, ' : j;, ,f t~ I •, , ., .: , 

~ I ' I 

'· subtetfuge. Koutsoubos~s real . aiguriient! ~that tre.disasrees· ~th the law judge•s ct.e~ibility 
. • , ', . • ,; 'I .. • ' • 

~~ : determinations at the heart.ofhis :findings Wiih reS~~t to churning. those. de~erminations ;cu-e
' '·:o·· •' :· . 

• • f L:.: .' : . ..~: :I, . I . ~ :·. ' : : . . 
' I 

. 

.~ppropriately entitled to·c~rim,era.Qle defereh'e~ l;leciiuse.the.lawjudg'e he'ard the witn~~s·· ·. 
'5 • :· : :! • . :• ... 
testimony and obse~~d ~heir. d~~.¢~~,~<fuati'kmpt t~ b,ypass that·deferencet Kouts()'l:lbos:··: 

''"''' "' ' " I ll 1 :; . .. . . 
* '' • I I <I f ' • I ~It' ' ! ' : ' • ' ' I t 

.~ ·characterizes his challeQges as.legal. Ma:lfe·no mistake). however; what he actually contests is die· 
:• ' "f l I ' ' • 

• ' ' 'J I ,: ' • ~ • " • , '' '( I , ' II ' . 

.. :.;f~t·that the lawjudge fou~d~the evidenee 4g~sf~b ~edibiC... : .. . . 
.. ·· · . :''lri:.::> .:·., :::·. ~:. ·· .: ·· . , .. ::; 

To be clear, a de novo rc~~w ~f:~e reco~d ~;~ hoi belp Kouts'oubos. Multiple·passag~ 
' . 


of the record SUpport thtdaW.~udge1 S COncftWJGnS thin 'ioutso~l1os~S testirnon}i:was'at timeS· 

'!:.;;:/ ·' .. :.. ·. :. ··'' ·. ·1: •... · :.. :,;; :: ·. . ·.· : . , · " 
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'~knowingly false" amHhat:he .~~cted with th~·hi~~.st d~e of scienter.~~ Michael Bresner~t~ .. 0 

'hl;;,ihltial Decision Release No. 5I7;20!1.w£.5960ijliJJ ~t;io3 (Nov. 8, 2tH3). a< testified . .; ; t 
' I • ::, ' ' ' ;,! j ~~ ~,: .:- ' ' ' I i. '• ' •' ' 1'' ' ' 

' ' .... .... '. :.~lec~veloy, admitting only wb'<it:he felt he ~.ti>OJ.i~d~n: ~ckped~txt when .ca¢ontedWitb ' ," . " 
' , • ~~ I , I· ~ , , .. . ,' . 1 ' ' ! .. 

::: ;.~o~tra.ry evidence. The'f~¢ts palnt a ~~.h'~icilitT· -~fk~~tso~'bos ·talq.ng . adv~ragee- ;a · • (!··.. 

. . . . . . . . .. , . .., .: . :· .' : .: .. 
0high ichool.graduate who lacked .i.nvesttnebt o ~peri~ce,.. by ·~ncouraging him·to trust Koutsoubos • : ·• 0 ; · : 

• 0 • ; • • • : • ; ·" • " · : ' . . ; ;tl ·. .: I(·. .. . :.:. ' 
: I . , . 

0 

.. ·tb ~ge the account in a mann~~ p,~riSi~~efit .:wiili~-·~ conservativ~ investment o'f:i:lectives0
0 

0 

• ' and:lower risktt>lerance. o ·P~li~ the mos1 tetli'p,g t;:~~~ ~g~t Kou~o.ubos is his attemp~~~ ~·: .··: : 
f;J , , , ' ' ' • I J o ; I 

0 
0 

' I ... !,:'; : .,, * 1 : : ~: 1: 11 • ~ : ,: ' ::• 

: 0:conceai 'his reckless ttadin~ ·:from:t& ·n~i~o c~mpliilce; ~~~ent' by inducing-to sign 
. :·.· . .·: .. ·. . ::i :: .~. . ::. . . . . . . . '! 

account documents that Koutsoubos filled out.' 1~~Se·documehtS, which Koutsoubo$~prepared~ .00°000 0 !:; : :; 
. .. . . . .. ·. . :. !.:} ~· ~::: .:. > • : • : !' ..-: 

.. 0 .· 
0 
. ~ r.iJsely represdnted that Beyin:ll bad risky i~~~b~t:9bj. e~~;v~s. This is the key fact of thls,~~.' 

0 
::!\ · · 

: , ' I ~ ~ ' . .. !q:, : ' '• .,,;' , ' " ' ' o 

( ' : .. .,.Without the d.ocwnents fil.led ~ut by• Kdutsq~bo~.;$,out$oubos.'has llQ·oplausible ar~ent that the 
1 1 0 

.. ' ' :' ° • I ' o o , , ' I * ·~ : ° • ; ,j ; ; ' , , , • , I ,o, I ' , 0 ' ' I ': ',10 1
0 1 

00 ·.. .trading ~e orchestrated in··s accouri~:is '~ot ex~~siv<i. ·· :~ .: ; ~ 
oJo, 

• i• ; ., ; ' • ' . " ::: ·:-:_ . ~ i!:.:·~ 0 0 ' : i: ~' ' " ' ' 
0 

The Cemmissi~ ~~~u!d r~ject I<o~9ubd~?: s att,empt to mask:credibili.tr challenges as0• : • • • 

.. ····. . . 1•1 ·· ~ : ~ . '"; :.' : 't '::·· . . ' . · . ~: .. :, 

legal ~nes, and to his use offalsifled. accoa~n docutlilipiS 't6:Portray- as an aggre8sl~e .:· .. :; 
' ; • • ' ' ' ' ' l • ~:o~ :.. : ' •' ' I :" . 

'.!o , ' 

J 0 ' · ' · 

inv.e~~or: The Commis-&ieQ; sho~o4: ijri,~:; ~a~~o\h.~~~h4· churned the.- accowu ~d adopt 
•· . ::!' ' .:;: . . ~: ~::!. . :: • .• 


':··the sanctions-that law judge determined wercqntiie~publi~:;:lntercst. 

0 : , I' , 1 ,; 0 o w o ' 

' . , . 
ll. FACTS 

Tfle Division aUegea~t K~lf~qubps ,.,· ,~,.,.,n..."' ·account for an entire ye~~ fr~~· . . ... ... '•.'' . ' . 
' . . .... ... 

January ot~ December 2008. DuHng that tim~. tB~s:. we~:e 191 total transactions (an ~yerag~of · 
almost 1'6 per month) involving:appieximdte~y:$8.; ,~:l;o~: ln:purchases and sales..:The:00;: : . · · · 

00 

, 

•; . . • 7:, ·:;;·I: :r· .. ', ~" •", . 

annualiwrtumover rate for 's accdu'n~·~s :~. wb,o-ppmg 56%,,and the costt6..;equity ratio .. . .. . . . 
I ' I, • ' Q , ·:. ', " 

0 
, ' • ' ' ' 1: : ' , ' ' ' ; 

.o,..;as:equany shocking at 73.3%.' ..As a.re.$ult:. otti¥:~ .tdi.4.ing,.lost about $190,000 w~l~l:..:o:·o 
' • • '~ ~~ ~ • ' ' ': • ,; ' I~''', ' ' • • 

0.:.: paying appro~·mately $47,o:oo'·in C()~~~iori~~d ·~zooo in'nill:I:gin interest to JP Tmner,:Q.f • 

' • ' • • I ' • ; l' ' ~ ' 

fuat s47,00@,Koutsouqos retained over $3,0~Q{)d>fi?oE:E>e ;:· t.s~. p. 25 .] 

' 2 
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: '• '•,,,,. 

::' 

'".!,':: 
'!•:::·~:.:: 


.'! :: :: ! ' ~. 

'• 1 •j';: 

'.•;, 

!.' ' 

,., .. ;,'
,:·:.:·:.·· 

:::: 

: :' 

I'', ,,,... 

'"" ,,: ' 
:, il 

: !; ;! ~· ;. ' ' :, ' ·. 
•,,, ,,,,,JI 

·.··•·'·l, 

A. I•' 
I 'I!•' II' ••: I • I'', II, :• 

' 
1 

: ' ' ' ' ' ' ; ' • ~ : I : :: •! ' I ' i: I ' • I 

Dimitrious Koutsoubos, age 36:at :t,he. time oftria:I,..:is'a resident of Ocean, New Jersey. 
"' ' ' 

, , . , . .. . ' , i ~ l ;· i ·h ri;" ,'i:-! :: ' , · ·~, ;; 1;,.; • . 1 ·, ••• • • •• , 

[T. 472.] Koutsoubos·graduated fr-t?rilJ~gh schoolin:J,~94;and attended two colleges but never·,· : : " 
" ' I ' ; I ' I I I' I I~ ' ' •' ' i '' / ' I : ' ' ' ' ,, ~ :' ·! 

obtained a college degree.. [T. 474,J.:.Koutsoubos ob~¢ a Sei'i:es t securities·.license ·and a ,:: . ..::. : 

Series 6:3 ~'Blue Sky" securities licen~d~::i999. [T. 4:74:l: 
. '''"''' 

' ' I '' '' ol "' I > 

Koutsoubos currenpy woi:~s;~i#r~lseourities ill;~~try at ~~dwell International 
' ;, ' I ' ', ' ' I :• ' I ' : ' •; ; :~ ' ' ' ' 

. ·lo·li!J 

' >: ~ecunties) and ·has since. June. 20] 1' [T,: 484~8~; 49.4-9S.J i.Erom August 12009 to June 2011' 

·~outsoubos solicited investo~ for severari~;~est ,incl~~~g Find.com, Bidthatprojec~.com :.:':. ·: ~: 
I Ill::,';"' !:1 .. ' ···,! . ' 

and London Metals Market~ LLG, fT. 477-ISI;:;:~~5.~$9; 1965~7.] Prior to that, from November 
·. ' . ' ' ' ''' ' . . ' (·: ;. <,,: l;!'!;,l:;p, ::; ':·: ' :.. ' ' . ' 

1., 19~9 to:August-2009, KoutsoubQ~:~}Vas, a.regi~~~~:f:epresenuttive with JPTumer. [T:..4;76.] · 
;:·:! ' , : ::;:.,:::·' :·: '•,(j!;I•I:J,;< \;, ' , ' 
:' .· Kq~tsol!lbos split time between the: Brooklyn b~~illl6fthe fii;m.and the Fort 

' ' ' "' !• ' 1 ' 

' . '"''" 

..: Lauderdale/Deerfield Beach' bran~~· [l497.]: >:(·. ·~::. 
'•" , , ',' , , , , I, •,'• 

· . · ': Koutsoubos.' primary r~s~~$ib,fi~~ at JP T~~r: .was to ·m~age bt:~.kerag~·dustomer 
;: ' ' "' ' ' : ~·:' ,,<: ', •' :!i ;,;;:: ! ',I; ' ',;' ' 1 

I' ' 

1 ' . ' ,•, •1 I! !1<, 

·accounts.:. One of Koutsoubo~:.s oth~:r®p~.msibilities:$ a registeredi representative at JP Turner : · :: · ·: :~::! .:. : · 
' ' • "' - ' ! • 'I ' ' ' 

was tOpre;s},ect new customers··through'cdld:~~ls.. ,[;.·~~~~n.}iKotitSoubos p~rchased le~ds~on !.:.~· , :.:.':;:.!: 
' ' ' j

1 

:;:1:i:!::~;: , '1 I' " ' 

' f!Jtll "" ,. 

· !1. the int~ro~t, $eeking "[h]igh net worth acm:~m~d,investo.rS~· that "'-Were not investing money :that 
·. , . ... :,·,i:l~rllli,! ,:,:, . . . , .. 

' ,' ' ..1 'I ,I II '• ' ' 

·: they;needed to live on>~ anp, that W:e~ "abJei:t~·:a:ss~e.risk.~;·~:{T. 506~07.] Koutsoubos claimed, to 
; ; :! 

1 

. ' ' ' " ' ' ' ' ' .' ' : ' : : :;:;-; ~: : : :: :;; ' ' ' ' ' 

: .veritY, a potential clients' sta~ as·~ acc~t~i6~' ~culatiqn-appropri~te investor by asking I' '• 

' ' ' : ,' , : : , , , , l I'~ ' '1 ' ;, • , ' ' ,1 

'l•j 

, , , 

:;::::·. · 

,,,, 
HI •'
I"' , 
.:'!' 
I' 

:·~ :, ~; '• 

···ll·r·. · 

" .. ' 

'I' 


I '•' 


''JJ. ' 
~ / I !: ' , 

·" :1;··: I :II 

" ''" 

"' 

: : 
;:r !'I;! 

. suitability questions .~;luring the pros~tin,g pr~¢ss:' ::[r. 507.] ·This .process included asking ; :· · ·: · 
:. .. , ·::'!·r;::. . . . .!;·· . .. 

about .their personal investment !¥S:totj,'c&t~nt investor status;:age, ·occupation~ annual income,' 
' ' '""' I . ·.. . r.!l:;:~ .. ~:~jll: ··.. ~.~ . . ., 

· retirement readines~ net worth and rib~tahl~ :~$¢~~.' {T. 508-11:] Kou!tsoubos was uncertain : 
"' 

1 

•' ' I I ~ :, :: I 1 : " , ' , 1 , ,
1

0 

· .whetkr ifircluded discussing asking pot~tiaJ investo~~ .. about their investme~t objectives or dsk 
1 ' : lo ·,: ·:1:,:, ': ' ' 'I' ,', '' , 1 •:: 

tolerarlce. fT:.Sl'O.] Once aprosp~q.greecl::tb· :op¥um account; Koutsoubos typically went over ::: . .. . 
1

1, :i;;·:; 1 ·:·!·rl1: ;·,. ":\·.. ., 1,• ·.. , ' ,, !1' 

1the brokerage accOunt·B;lJpli,catio.n .wdf,:P.;thei#;!.~~ft,:~illed ,it outbefqre haYing it zyped up by others ·!: : ....::·::::.; 

' I ''• ' .3 

1 
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. 	 .; ... . . 
'!~~ .. .: 	 :· . 

· ·at JP Turner and sent to the .customer for ~g~~tiirl!'. ··l!.:· · ~l.l-14; 579-]::.ln somemstances, 	 . . ' 
' 

~j . :; . . ·. .. . . . 

.. ' ... .. :.. 	 Kouts~ubos ~sG:filled . out Active·Accoui~~~ta,biij~ :~qnnaites fo~· ilis-.customers.'and sent· • '•, 	 • .· ~~ : ~~~~:~>.::: ':il I.' • I • ~ 

....,:• : I. tbe. pre~~ll.edfonn out/or signature. fl'··:~~~~2r ~~~j;~7.] ~o'Uciau.bos cl~t;sl that he.:..: , 
' ' '' .., ' • ' • ' • I ' ~~ • • : ' I,: t t ~ • ! ' ' ' ' ' ' 

: . ~ ; ·explained the investment"objective and n* tQle~w~ c~oices to new customers under certain .: : .. ..~ : :·: . - :·. . . ;.-. :::::~~r· · ·.. ..=:i:: ~ ... ·. .... 	 .·;· ;... . 

.... . ~ircUO?-Stances. [T. ·Sl2.:. L3.] . . . .,1!: :!! i·:·:. . ·· :· · ;.. . . .• 	 . .. ...•:··.3~ i.'· 
. . 	 I . il' .... ~ I:· :·:1, ·.•. 'I;. ' . ; . ~~ ~ · .(.:· 

I . . . , I \lhiih~ · w~r.king~a:tJP Tutne,lil~U,F#J~: i.oo8 ~d~2oo·9: Kout90u~smanaged the accounts of ~·:. .. ·.. : 
.. 	 :. . . ' . . . ..:· ' .: . . . . . .... 

·. ·~ ,. ·.. ., more than;;l.QO.Ibtokerage customers. (T: 5~,~iift1:1.le· ~~~CjPminended · &lot ofti-ades".and ofte~ . :.. ... : :/
111, • 	 , ' " '•" • ' , • :, ,~ ; !,,, I!JI -~~," I~!~ , , " ' : ,• ' , ' ' ' ! : '" , , .- ' , ~ 

·: ; ask~ O'Ost~Jnersto R)Sk~ .i decisi00: on • . 't;t~f~~~ o,;,,!J>~ ;pOt:}T. 521; 524.I Regardills >;;'\',i ,. , 
·;: ::!' · · I, compell¥tion, Koutsoubo$.received a per~.:b.tage of~m.l1tissio~:and fees generated by his 

.. 	 .~~t~~ers' ~~ottnts ~ste~·of a se1acy~:~~~5~~Jr~~¥r'hls·:~~eru~~h Jp.Turner, :··· · :L):)!': -:· ~! 
Koutso~~s:generaUy~etained 60% ~f.~~~~~~ .g~e;~~. by~ ~us~mers' accounts, ~. · ... 
· •• 	 1'.'.i . ;~~· •. J1l;,:; :· . . . ': . .. ~ .• .•• 

r . 	 . •· . , · :-: ,5'41:.) 	 ... . . ·. ~ · ,, •:.•. 
! ! 

; I: B. ~: ,·.. .-: 
.'~:::f i< . 	 . ' 

. ' , 	.. was born in 1957 aDd ~~ss when:,he testified at the htaring. Ue is . 	 ' . . . , ;... .. ... . 
' . .... , . "' 	 . 

,:. a resident of Hotiy·Springs.,.Mississippi:: f~.~~44~4~~) ~:~~t~~ from Middleton rJ:iSh ... 
. .. . . 	 . ' :: .. .. . . . .tE-r .t 

' 'If '·. . School in1Middleton;·t.fennessee and .~ttended.~ne, s~este:T.~t tlie;Univ~rs~ity of Tennessee at · 
. 	 . . ... "·I • , : . . . . 	 .. .. · ··•''1.i!'··: :·. . . 

M~ti11:. !·fl:·.84P.] ~wns Teddy's~·Di:sE~b#t~~~ld~g Stwfly -ill!Ho~ly Springs, MiSSissipP,~~~ 
... ... . · :, 1:. • 

· which·he'has oper~ted· for 23 years. [.1!. 8~·.47; 8a9~1:~ He ~lso Owt1S and opeJrates· Grisham::1
•., ,II (~ ,)~;I! :! ~ :: !" :•i • I 


Lumbet & ~.~pply, Inc.• i~ Blue Mountain. &ti~~~~i'Wi::~fr: 8~P.] 

. , . , 1 	 ' •. . . :,,., ' ...: . . 

'. ·nofconsider himself~. !id :~~llilticated in\!estor. [T. 847.] 
• 	 • I • , .. • : : • .'• t ~ ' • • •·, 

• • ' It • • • ' • • 'I ' ~ ',:.. : • lo 	 '' • t 

virtually no eifi.iCa~OJY· beyond Jtigb school·and;l\as·neyerrt$ken al)y classes in finance, accountin~~hW~ : :: ~~- · .. . . .:·· .:~;~r ~~:.. ·:. ··:. .. . . -:·: :~= . ... 
l ~ ,. 	 .' . ' '. ' 

: 1 • ... : ;. i • •J,fo' .. :. ~: • 	 • • 

---.:........:..-----:-i. :~- . .', . . . ... .. .. ; , . ·. . . 	 · :~j~IJ . : · . 

1 ' 1h~ relevant exhibits relating to th:e ~SAAbif.sb~~ilt~jpairi~anCJe.and fund~g ?f-~ account at J:P .;. ,. · .:: 
turner include.I?P.~ ~x. 3~ (February 23, 2005 acrount applt~on), pOE .~ 1"4.3 (Mar~!l 15, 2007 accoun~ upcla:re.. .. • 

:... for:m}1 DOE Ex. 27 · ~ay 8!.2009 active !1-C,C0~!1f. l~ner~ . P.9~.~:,2S·~~~'T ~eme'?t forBr)'ant's account d~&. ·,;.J~ : ::. 
· ·. chum period) and DOE Ex. i4.8.(JPT stateniehtsof(if..~~1'.s: lf~Ount frOm February 2005 through August 20JOl}. 

< 	 • •: · ·.it ~ ·. .. ;. '. ; . ·. . 
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::;t ·.. •.• 
f. : ..... 

"J ::. ,;. ot-eronom'i:cs. ('L 688.-) Pri~'iittei·opening his~a~co~tat JP.l)Jlner, - ha£f_two other 

··~: .. •·: ~mRerag~ accouitc~ with m;~··~~~l$ fuild~ of aroim4·~7:(i~b~o. [f. ~~~49.]::-made very . ,, i i 
• ' . ; • !' o o I' I 

o I I '" •I 

~. few, i.~~y, tra~ng reco~endatiorisl~~o~~ .~~;'f:~itook abu~and-ho)q :appttOach'in ~em·.' :.I ~. .i~~( ·~'· 
0 

0 
• , 1 1 I; , i o j 'u: ;"'" r: ~~I i:o" : : • I •' ' ; I, I •; • 

· Not shlrprisingly, th~ aCcounts were riofh~iJ.y:~~d. [T. 848':.49; 878,;}-:He.does ~ot-watch· .. 
' ' • • • : ~ ... ' . .. ~ • • 0 "' • • 

·<.: ;..': : ~ 1 :! ·: ~ :::-:: ~ !; ; ' 
investment-related !Y shows, nor does.he Stffl~~r.j~4(> . any inv~~tr,nent~rel,ated perlo4i.cals. [t. 

.... . ..... .. . .. . 
.. . ' ' '" ' "' o o ' o I 


• ' o o ' ' ~ ;"i ;;;,::', ' :' i ' ',:,:I. : '' j' II' ' • : o I :: 

.. .. II '' .1"1.11 ' I ' • I 

. - opened his JP Turner.!!~~uni:~~:.F~~~ 2005 ~th a diff~ent .regis~er¢ · • , . : '!· I • .• " r .. . .. ' ". I ( • . ~ ·· tHo ~~r. ' . . . .'..•. ...... :' . ·r:·: .. ~.. ~... ·· : . . ~:, : : ·; ~rt:: ··,:.··:~·· 

~ :·:-; ::~ ::::.·i ,: ~?o~sentative..·. [T. ~50-51; ~OE ,E~; ?f::)~i: ·J:I~· ~~~~posited · aRproxim.a~ly. $4;200 :~to this ·· .: .. ,; !. . •. 

::I.~;:. :' ;;.!.\ ae'cOunt. I [DOElEx. 'J48.J~--s· J)rek~age··~~blpplication reflects.~ in:vestme.nt. 
1:~ .;·· ·: ·:.·. ; ; 1"i, ' , , : . : ,' ' '"• ••;!. . :u~.~:~~.~~~~· •: .. ; : ' ..:> ' . 

.,:. 
· • I, .: obj«tive·c;f gro~~d a,:rl~t tolenm~· a;tm~q~~)~:.;856-57t ~08 Ex. 32.] .By ~ay·2QQS, 

· ·. · : ·. 1i . .;s~ ·: ....:~.. . 
. ·!I •-r~iveq. ~:ea.:~.fro~~~Tu~er inciieatw~~t~ius. registered:t.epre~tiv.e·had : been 

.::chan~~d ~o Kou~ubo~.. [T. ~~·1 ; 853.] Beiio/~·~c~~dM~:~oos, ~ben ~outsoubcis ~: :·I ·.. 
' • • ' • ,: ~ ' • '' • • j ~ I 

0 .. 0 • • • 

, ;... :. . :~:~as nbt-invo~ved, - saccount s~w a tb~~: of7 trade~~qnoE E~~)48. ] Upot:t taking over 
• . :; • • • • •• ::: t •• ' • • : .... ' . :. ; • ! : •. : ' 

· · :· ...,.. . :.:; t,he account, Koutsoubos told :Wa$!gqing to ~·him "a lot:Ofmoney.''; [T. 853.] 
• • • ' "f! !' t I' ' " ' ' • ·~ , ., ' " ' I ' ' • ' o ' .. . . . •' . , . . ' .. . .. 

~ ?::;·;=: =' .· ·L.i · foutso~bos ~id no~ ~-whe~~~:h~ ~#:~n· px~e~~~.invest~~?: wha~:rus itlvestment 
' '' ,. : : ', ~ I ' ' ' • ' • jl ,f ,:: , ' l1 , ' , '\1: 

fl oO I I 
<II ' , I· .:: : ~ : ?bj~ctivps w~re, o~ : what ·hi~ risk tol~r~~·~~s~;~ £T::85~-::~~·-!~~ependentl:r told 

: .. .. . . ' ' • . , . •. I 

·l·: .:8;~utso~bos .:.'.at the time~ ~nd ag~i~l' l~ter 7:' ~t: his risk tolerance was: a~tuall,Y conservative. (T. 
: " ' ' • '' ' ; ' ' • ' I : • .. : • ' !' .. ~ ·:~ • • ' ' ' ' ' ; ' •'i 
·';:F~·85~~55; 865.]' · ~$seq~~ntl~~1d K9u~s9'u~os tluit'he "didr#want:to lose money. I 

,i: • '• ' • ' : ' ' ' ' ·. :••: : :: 'I ,J: •, •, ' '
I : o 

... wanted to.eam;.moneyandl[)e conservativ~." ·n.-~:8~5-56.] : ~: .... ..~. :·....:f!:. .::._I:.:.. ·. :. .~ :. ·· ~ j,·.: :.•' . ': . . ..1 . 

;. · ::f. · 1 In :Maroh· 20Q~. after KOutsoubos ~~i¥.t;~~ri~ol offul'? i f!'CCo~-~eived an 
..; . . 

0 
i:! !~ ..• o o"' 1 I ' 0 0 0 

0 . : .. 
··acco~t· update fonn from JP Tume~. ~[t;,. $,i.-~9; DQ~: Ex. 143.] ~esnot recall whether .· . . . .. 0.. . J,,. 

• .. .... 0 • • :. 0 •• 

:. t)te fo1n;l ~filled: out ~hen he receiveil it,;~~~.he. r~~bers Kotnsoubd~ ~~~usi said, sign where .. ....:.f ~ . . . ·.. :~; : ..: :.. .. ::. . . . :~ 


.::~li ~~ put the:stars:and s·~nd ba:ok; :I:Ut~ ca~ of tQ~ rest., :[T.. ~59. ) None ofthe su~antive 

•••• :· • • ' ' • ; ~ • • I' I . 

..::: ~~.equnt ~.fort:t1alio~:: on the fonn is in - s ~~w}iting. [f~ .$?9-6(},] ni~ acco}Ult update 
.... : . . ·:' 5:.·.· .. 
. , . ' '• 
• I . . 

:1 :~ i,:::.::: 
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.•: I 

• 4. • 
.II •• ,. ········. .. .- . .. 

.· · tr~pg p.rofits and capi!-fil appreciation. ·· . rt.~llectibn ofdisc~i~g investment· 
( .~ I o o I • • • '. ' : o • / "':':':: o ~~: I' o: o o I o 

t ·.objectiv:es ~r ris.k td}erance ~th tim~? h0::We;ver~ S?d !\ever told Koutsoob~ ~· : : . :···: 
: 1 • : '• • ' . ': I ~ : • . i:. ' ', ~ . •. • • 

:' ~ :' . . .·: ~t his ;iSkl"~er.~c.e ·was. :~ggressive ·.~ ;~~\~~~~g~e~~objectiye~ :W.chid~d :sp¢miiation·.··[T:. ......:.. 

·.:_86t··62.)':. had no:*.etiremen1 sav~g~ .~. o.f;~~~~:2q01, W.heriKQutao~b~stook over · ·. ~: ·: /' • ' ': 
· . · . '! . i fij:l :: .:· • '·I • · 

' ' 
1 

. .. . ' ,. 1: ~ I . .. ~ : 

·>- 1 

.: :: : . : • •JP:rumer~c;<::P.unt. [T: 823.] :•: ·:··.. : T · ·: ·: 
. ' . . . ; ::: :r.·!i·:::i ~;; j: . .: '.. . . 

:·,I·.. .After the accpunt had been .OJXti. ~~i$bhi~ ti~~~iKowoubO.s corilP,lained ihat·he:was' 
1 


·. ' . .: :'I ,· . f • ,. ;.~ • • • • • ;b' : ':'; : . . ' ' . 


' I· 
I
 

: • I 

, ol ' having diffic~ity1 reaclling -~d:~~Y:~~~~~~s~d~~~4ts.oubos hawng dis~etiQnar.y authority. ~· •. .;:n.; .: 

·to: m~e. trades in·the ·~ount. [T: 86s-s66.J.ln adqi~Jn, wb~. the mar~$rted to decli1;1e; .r •:, 

. ... . •• . . . .' :it1 .:::: ~· :.~: . ~:.. .:.~ . 
0 

• '. ' 

I · • ·;:KO~~u~os.suggested to thatbe:l?el~brized.: to'rdiiy trade~in th.e account. '[f. 869.] 
' ' ' ' o I ' o I o ' ; : ' ;": ~~ ' ,. ' I 

K.outsoubos subsequeotly. :exercisedl con:fi?~ ~qj~in'e;i~ces made trades;in the account .. 
. . ... \... i1'..: ...~ ·~ ; ~: ... .. .. :-. .. . 

·wifuout preautliorizatiQn from • . CT.~·~ijs-~6; :H~~4~]~.• was ·not comfortable with .·.: · . ..:
1
·;.:, 

: :/:'; ," ' '~ ' ' ' ' ' . '''' ' •;' • ' ' . " ' 'I : ~~' 
!~1.: da~ trading,,but a~ed to- do : irbecause·:~~~~~:*~chplat ~ thej ~ay to·regain his pro~ts. '. . 

0 00 0 ' ' •II o 4 I '• lilool' I o 0 .. . \ 0 ! 0 ,. . . : ,..... "1 r • •. :· 
' .. """ • • • . " • • : , ' I ~ ' " •' : 

ool ••• •• 

: ~. ~[T. 869. 1:025r ]028]." During the market do;Mlturn {presul'P,abty iri u~l:!:este:d... 
0 

0I' ;·~ • ' ' ' , I o • o ! J.. ' , • ' 

· · · · ~ ' ... ~~ming :Out·of.the ~arkot·by ~nvertin~i·W~ih~~~~n&~to ~; but'Kouts~~~s ; talked him out 
... , , , I r·: ,:.; I I : I: ' •I 0 o •, I , o 

··. 0 . .. 
·~ofit. fJ:'. :869~70~] ! ' ~ ·· ·~.::~:: 

: .I 

.fu:MfiY: 20mi(after the churn ~od~p1;!~i~~¥P.~~.er a8count), - received an. Active 
' .. .' . . . . :~ : ,.. : : . 


Acc~Ul'i~:Suitability Q~stjoMaire ~: ~~ff.~~~~~:~~ JP·:r:umer. (!.8-70~72; DOE Ex. 27.:.]: 

0 o •J•J ,l " olo o l ol ol o o 

o;;;vauJ;.U th,at by. the time he receiv~a!\~fo~s; ~e losses ~ere. alread)t'pretty 
• t 00 

0 

sub~tantiart and '\ve.were'j:USt kind of:gt®piF.g :~ s.tra\¥~.'1 · [T. 872.] The Q~estionnait:e contains ::. 
o o o o o I o I o •1 o ,.,. "o ... o oo I o o t t,'l o o o o 

'avari~~ of info~tion purportedly.n~-· an~reft~ts ~yesbnentl obj~tiveS .ofshort· ~; ' 
. . ' . .~>. ' : .. ' .:t ' .. 

tenn traemg•..speculation and·trading·p~aijlt~ ~~~Et:. 21,~ Ithas two sets,ofhandwritten . 
• • O o 0.. ~ . . .. o. ,.. • :·~ • • 0 • ••• ·:~·. ";~~. • .:. • • 0 • 

·brackets on the left ls·ide that have a ha:nd~~~· line ·~v~ the Word·~~hitialt and aJso inc)upes
: . ...; ,:. .. . ·... ··;:: :·t• !;~ ·rL :; .. ~ ...,. .' . · . · 

· · an ~X·" andrth:e'Wo~d "shgn~· just to the left ofthe.s!~~ ~ine. :at th~ 'bottom. [DOE Ex. 27.] 
' • 

, ~;' ; 10 ) I o 

';I ~6 
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:-: 
• ' ; ,, l l ol• ' I• ' ' . . ' ': ::· ~es· not recallwhether.:the-Questiona~<i~1 fillei;1l i6~when he received it .but the only. 

,:, ' ' 11 ~ (~ 00 1: :• 'Jl ''I ! ~ 
1 0 00 0 

.. . ... . .bandwriting he re:cOgn~d:~· ~is ·own :~r~:~~ init~~s ~d his ~gna~e. (T. 871.] He did not­
• : I 

• ' • l o! ' <! ! '' • 

circle$~ investtrient~objeoti~es marked .c.~:~h~~~~P~~:... ~[i-~ ;872.] .· . .· ·r. 
.. : I . . : :·:: .. : :•..:: . . . ·; 

tt .·~!Pver th~' JifeioftheJaecol.Ult, · · :...... .. . ., hel-~vested aroutid $250 000 with 
' ,;0'1 ' :!: ~~ !~~ l ~ ~ !: i: I ~~ : • 1 ) 

.Kou~bos, ~hich was ~pproximately25~ ~r,W;~~~~~ :wo~~:. [T. 864; ~!6; DOE E¥.·148.}­
... . . . 

00o I' I' '' 

Ko~tsolJ:f?ps' recornmem{~o~$119~/o ofthe time when;lllakling·trades' in the·: ..; .. 1:: :~·· : .: ·: 

;;::::(;.: ~:;: :· :.:a~count. [T. 866; D~E EX. is.] Koutsi)u~s e~~~~d .. follo~iusreco~endations,:;. ·<::..;··<: 
:•: >., •:;::i!:,• • I, ' : ' • 1 •' • -: .. ~ I ' : :·~ .': : 'i,•.. >" •• 

.. ·:.:: :~~YtJI~~ng him "yoti : ~Ill~~· .~d-I'll: ~~~F:d~: ~~oc~Y1\[T. 861.] -didnot perfuim ' ': ''::~.:•.·.: . . 
:· · · ' · · : ': ! ' jufl: ; ·:· • ', ·• 

·independent research on the co~panies. K~1S9ubo~~~ommerid~d; [T. 867,] At the time 
l:.: .... 

:;1: j. :;:; :. · : Koutsciubos was managing his account, • '· Ill. ... '~~~ .. ~ ! NI! i .. · · · 

.. · · =: .~; : ~~~-~:best interest wiien making ~e~o~~~tions. ..r+-:· ;~67.] received trade 
• L • • • ;, , • • ' ; , . • • • :: ~ ~ ·~ • • , ~ , t' ' .:: • • ' 

co1ifii:ma~9ns from .Ttp, ,Turrier after trelf~:~~cmij;~~Hn· the aetount, but i!iid .noHllways review · :. : 
: : • • • • • . ! . ::.: ·~· : ~~ ~ : : I. ; :.: ;. . • . : ' .: ;. : I• l 

them::due to work eommittneqts. .[T. 872-J3.J :Wfi:b,li;~aki~g. reconunendations, Koutsoubos . . . ., · II; 
i · ' : • 1 , ' I ':: . ;,;•• :· . ' · ~~ ·': . >* , , ,,': , :•,... . •! 

.' : .1. ·genetally did not ~ll Bf);ant how much he' ~ould;;~~i ~~ng i~.:~mmissioo.:. ['f. 873.] . 
. . .: . . . . . . . ;~: : ~ . ' . 

ij;·: ·: :::., :... · ~· · Exmrt Fin~~gs oo..th~:-~cou?.!·; ; ; ·· ·!:.. :. :: 
" , , ,. 
: t' : . 

: .:; ,, At: ~~ he~ng,. the rii'!i~i:on present~~:p~y: exj,et-t;.testimony.:regarding the Chwning . 
,''± •.. : • • 0 • : ..: ' • • ; • ::: ; •• :: • • ' I: . . '• : . . 

.. r~~f~s. The Di:visio.n's cb~ing.expert,:Lo'tu;sp~mpse:}\who had reviewed.th~.a.ctiv,ity :reflected 
• I ' o : • .:•: ," : ' ; o: : ;, I' •I: ' :' ,, 

acoount monthly..statemen~~ :con:c~~liJed. ttla~·~!Jl.JanU£ti1 .thro~~December 
' o : I 0 ' ~ .. o ' o ' 'o •!,! 

. ·2008~ Koutso~bo~ en~aged in tracting,~~~:~~~;i~~~ :with:eh~g iri:tP.e account by 
.=: ·· . ,.: . ' . ·... . . . . . .. ,.:. ·. ;.. .. . . . . 
'. executing ewer 9~ swe·transactions totaling !S~,~Q:~?,~~·.t)3:~d oyer 92~P\1TC~ transactions :... :· 

, • , , 1 1 'j 0 
" 0 .,: ' •, , , , 1 t I , 

0 1 0 

.:.· ·tota'lirig $4j032,17l.l l. mOE E~. l55, pg:~4-i5t .n.~··IJ:~;¥BntAcc:o~~.:rtading::Activ·ity, 143.) :. · · 
. : . . .: ' .' : :' ·.;: ., 


.:.;.;. , ~· ~:These tnid,es result~q·in.ioSMis.in·the Bryant :~i~9~t Jr~pprQxima~Jy,·.$189,BOt IMJ 

:· .. ::::· . . ... . ' . . : ••• !. 1.. ~ .. .... ·,·..: · . . . ·: , :., : 

' ·'Kouts'oubos's·aggn!ssiv.e.tr¥fing··in·tlris,acc6qnt resu1t~d in an annualized ·equity tuz:pover of56 ' :
' '• ' ' ~ '·: ' II•' • I.: ••' ~ i ' ' o o ~.; ·. :: ' ' , " ~ ' •• 

~~ .: :times, neatly ten times the pre~~ptive ch~g. :~ev.~f.hf.6·;·.t!J:e~9,st eq~ity factor was 73-.3%. 
' . !. • • !": . . .. . 

7'·:, *::~ : 

. :"i." ' 
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.. . 
:::fJd.J Th~ trading ·generated c6Iimlissions·t~ JP r;~erofapproximately: $47,poo,.and :margin 

1 

' :· I : ~ j;{1•:•:'1'• " 
·i1 inte~~t ef a~er $6;~00: Demp~y noted .that ~i.mwifh·~end equity in ~p acoo~f·iO~er the e!$re .:, 

·.;.~p~od ranged frotri1a high of$.~77,559.to ·~ ~~~;:~~<ili~~~d ofthe revi~period ~;$7,269. '·· . 
.. :., ~ : .... ·: . ~·:;:!:~E . 

: .' ~ *: 

;, ;:_Furth.er, D~mpsey·~oted that &tthougll ·th'e pe~ch~~HJa in his·review w~ .all·Qf calen~year , ·;., ..:; .. 
•• •• f·;· ..·;. · · · · · ·. ~ ..:·:~ : : :: ~ ~~~ ~r~~~ i · : ·· 

· · . 2008~; the m~jority: ofthe acti'\ojtY occu:ried iri1•m~i.tn~· :PfJan~ through October 2008~ · 

1( ' i:: ' ' ' ', • :::, ~ •:•: : ' !.' '
t' 

· ·; ~ · .=::·.· .. :!Dem))sey 6dnc1ud~ that virtba:lly allr.of.thetrans~c~ ~ fu :were soijCil'ed, 
., 

. . . :;-. indicating Koutsoubos's control over~e .~~~i;:Ji~JBased· ~~Kout~bosrs testim~; '' . 

;,. •11'~ :!fl ;,1 : ~ : :' .. 
. . . ' : : ' ~ . ' !'! ~ : . . ; . ' . . • I ' I ' •;' . 

during:tb·e investigation·tlu:lt his :payout ra~o vias; ~~· ofgross coinmissions, Dempsey . ·.. •, 

' • • ' ' ' I' :' I :: ' ' * I ~::~ I • ' • ' ' ; , ' 

, !.bo~cluded:.tha~ ~outso~bos.earned commi~ons ofo-yet$3,0~600 as a ~suit ofthe)rading · 
. ' . ' .. .. . ·. . ... .. ·: . ... . , , 

:·_:.' ' ' ·.:;;;,· actiVityi~the-acco~t~.: : !!': · . ~:( .:.: ~·~;. - ~ ~i . .. . .:. ·· , ,, ..... 
~ · . . . . · . .~ . ·.r·:~ .: ~ ·. ~·. · ... . 

' ' ! : . ·. . . .. .. . . . ,: . 
, , 1, "'l •nr.,,,

lll. ·. LEGAL DISCUSSION .. :; ~.;:s:i ·· • ;~~~?~f :·: · · ·· ,.. .. 
• ' • • , ' 1:· ~:: :·. . .. : ': • , .. • •• ' 

'\!,., ...A!:· By Cbundne th~:-·ccoliri~~~btsoubo~·yiolated:SectiM l7(~)~f the 
.. : ·Securities Aet, Sec1ion 1O(b) oft)·e.Exchange Act and.g.:Ue lOb-5 Thereundu 

: :!·; ... z . • . ; r ,,. ~. . .. . ·. : .~ . . . . . .., .. 
.. . "Chuming:o~curs wh~· a ·securities~~ ~4.Y.~;~~, ~~l:s s~curlti~s ~r a ~~iomer's . · 

'••! 1: : ' •' • o ' :'~ ·'~ ' ', • ' ' ' • I; ~ : •" !' ~ t: o• ' ~,t ' t : • ' ' ' 'I I I, f ' 

:: ·"lid.count~ v?tbotit ~egaro 'tci the.customer•s~v~tnient intere~.~s) for . the:?ul]lo~e ofgeneralii!g .. 
" ' , ' ' ; • : ~: I • ' ' ' ' ' ' 

.. .. I 'I ' • • I I • 1\, • • • • ) • f ~ . • 

comrois~ions.n A{Rizek, Initial Decision: R.~l~e N~(t:2:~/l'998 WL J3209·at ;!·~{Feb. 24~ 
. : . . • . • •. ' l ,', ',.. ·' " • 

' ' ' ~ •If '•II ' " • ' ., ' j \ t ' 

j 998) (int:erna:I ,quota~fiemarks dmitted).2 . The tfu.~ ·~ementS of..cnllllling ~~- (I) conk(,)l. ofthe 
' · :: . · , 

' 1! 1 ' .. I ' 

excessi~~ trading in:ligh~ ·ofthe investor.~s tracii~Ji:ob~~~ijyes; . and (3) scient~ on th~part of the 
. . . ' 

. ..·, · 

i'· ' · ~ I 

.. ;.,. ~ i-----~__,.: ..:.... ),...· - · - . . :·,· :· ·· ·'; . : · : r ;f· ::~ · . . · .: 
2 ; ... · ·The Co~mi~sion issued ~.. ~inion in thls:-case.t!~eraU)i'' ~ing: the Initial J?ecisi~n. but ~uci:ng the 
dlsgorgement amount!!ind imposing'a.pennanent aisociational bar. ·AJltizck~ Exchange Act Release NoA1.725, 
1999 W4.60"427 at •7-9.(A~t,g.; t1)19.99), aff'd,JiW!.k y; ·SJ?~7if:j~ f:~~!IS7 (1st Cir. 2000). 

• 1 • • : :. •• 1 • • : . ; • :a,ol ~u ·, J, . , . p·•· 

g' 
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'I 

. : 

· ; :.: :··:· ·a·violatio~iof..S~tio~ t"7(a) ~f the:Securities Act and o~Section 10(1£>) :Of the EXchange Act and 
' 	 ;n• • ' ' : t •' ~ • ' • ,. • ' 

" , ! II · :-:;:~we 101>:-5 thereunder. .Doxmid A... R9ohe, Exchange~ActReleas.e No~ : 38742, i:99ry WL 328870 .. ·. ·. ~ :..~ :. ~ : '.. ::: . . .~. ·:: ·' l: . . . :' .;. 	 I . .. • • 

..... ..~ ·: ~ ::,,> '!!. ... · 'at: :+?~:1{June 17, 1991); J.W:~~ar~I~y..20'&3.~.:22·4~~~1.i6 at·* t.:i;)·. ~'Ctiufming, in·and.: ~ itself, may 
. • • . • . ' I, . 	 ·: . ' : 

'I !, • •. ;;:~be a deceptive ahd•manipulative dei!ice un'der se~tio~.l:t!JD;!~; tl,Ie scf~ter requ~d by section· 
I 	 ' I o o o o o ' o 

. 	 ' j , ' , •. , , j • ~ ; • r • • • 

. .,:- . :. · lOfb) being implicifmthe; n:atui~ ofthe:¢~dlict;". : ~str~~s'i~ ;.(YXcAlp~n~<699 ·F.i~J,9 > 91 (2d 
.. .. .. . . . . .. '" ' :. 

I I " • • 

0,: O : I , , 	 O 

00 

! :~:Gir 1983). 	 !!!i:::,, 	 I, . 	 : • . 
: , ' 	 ' ;, I ;, ' ' ' • I" ' : •' ' . • 

·: ;·. .The law jud~e fourid 'tluit the In~sidtl~:S;ew~i:e ~6~~~1.' the elements of~urning with 

.	:::!. ·. '·: ,; .;~~spect to Koutsoubosr. s.recO.mm-mded ~~i.ng in the~~~ ac~t. Bre~ 2013 WL 

I • • • !~ . . I; .'. .. . ;~ .. :! ': . . • •• •
• 	 I •• • 

, .· 596&690 at '~~ 1 00. Here Hefore the C"mmi!S$ioh;KQti~u~s:ltr~eg thiit the Ia«;judge erred with . 
·..· 	 : ·. . . . ,: ' . 

0 .'' • ' •• • 	 • ,.,: I I 

·· .. ·~spect to eacb.:6.fthe·tiiree 6Iements ofchurning. .~ ·.: 
: , . '• . 

,, . 
.. ;;.. . :: ::·:: W~th.respect :to ~~9~ssi'v.e. tmain~; ·K~l:ltsaUi~~: rniik~~tpe onlo/. ~g~e~'t:.~e ~ 7'·tMt 

0 •• 'f ' ..,., . : o o o 'o • " I ' :• j I l I'', : " ' 1: , 1° ' ' ' , ,j, : <' ' . . 
0 

·" • ,• I- accouilt doc~ent~IShdW: he was·~ aggressiv~~ .risk-toi~t ~pe~~~tor. and-'~ th.e.hi~ 
' '; ' '' , I , ' , I : J ', • • 	 •; 

::·: . leve1 '6'f trading that Koutsou~~ ret~end~:~~~~ot excessive in-light of~se obje'(tlYes.. 
' . I ! J ·, j. • ~ . : . ... . . . •I :' : .·. :I ·, . . . ~· . . :'I: (t ! .. 
 ·~ . • '4 


· ~butsoubo~<Bfief, p:: lS·J2.. :f{~. ~~aims tlie iaw judge ~i-red. bY-~pt findilig·-Sl ~vestment 
o ,•:, ' I • I 	 oo, , o 

. . .,.. . . . 0	

' 

oojecoves as conclusively esta~lishedby qertai,If~ol:mt'qpcuments.·:Koutsouoos' Brief;,pp. Is·~ 
' . . ' . . . . . ~ :... .:.·; .'.. ..:.. .. :.·;·: i... '. .. 

'19. Koutsout>ds'' singularf~us on account dOCUJnen~~ l·howe~r~.is erroneous. The € onut?ission 
1 

• • • • t · . : ... . : .. • • t.'. . : 	 1, , 

. ...·::;-· has pr~iQusly looke~pa:st an investett. s documen~~ lhv~ent obj:~ive pf"sp~atiori'' and . ,. 
' : ' : • • ' \ ' , • ~.. ', • ' ' 1' • ; ' • • " • ' '• ' I I • ~: • •• ' 

· ~found excessive·'tra.d:in.g.when the.broker kne~that was not his';cmstomer's tru:e objective. 
• • • • • . I • • • ' • • • , , :. • • 	 • • , . . . '· . . •,. . . .~ . 

. Ricllard G: Cody, Exchange Ac.t Rel.•No;·64565, 20ll·WL'ZQ98202·at *2, n.4; •n(May 27, ',1: : 
t· • 	 • • • • . 

' '~ ' I 

' 
,. 

I 2o-fi)'(i~ FINRA appeai;. exdessive,·tW:q~~· f~.undid~~pi~ broker-filled account objectiv~· of 
: ·:. · 	 , • ,I : , ; . .. ! !: , •'•. • ' ·...... 

,.. . .i·:", s~lapon where custO~r h~d·nqt independently "e>.;pres~ !~terest~in·~hpf.l-terin :or 
1 	 1 

' I 	 ' •, ., : • .' l ~ ' ' • ' t 

·. : .. . : 	 . ..~. • . .... .:: .·;·; / :' :· '~ • :: • • . • :: . ~ . I. ! . : • f 

3 
. .. . · , • .~~~~~~mis5ion· ~!so ·~.sued·: an opinion in iliis case;&~~k~uy afi'~.ng tb~' Initia);J?ecision,~u,t without 

:-,,!:. :reachtng· thf!ll~e'of churniqg. Edgar}!~:Alaqan, .Exchange: ..t\~..~elease No-. 49970, 2004 WL J765501 (Jul. 6,


:2Qa4). 	 ;· .:· · . · ' ' . . ·; ·· ...,. . 
1; ~I :ljo 

I •• , : ,..9 

I , .,.. 



04/ 0 4 /20 14 18 : 0 1 FAX 40 48427 6 79 SE C ARO TRIA L UN IT 141 017!0 48 

speculative :trading'')., .~rr~ve ofwh~\WS oh:th~!forms - whic~..~p}ltsoijbos· filled: QUt '-.. · 
I o.o :• • •: • 

-exp~~~~Y ~ld" KoutsOubos that 'h~as i n fact~Qre conservatwe·than·=the fonns·~dicated. 
~ • • • • '• • ' • ' •: • • •.. f • ' : :I • • • • • • ' '" - . • 

:f:h,~!law.jul:ige found this:testin10ny to be ct:edible. Br~ner, 201'3 ·WL. 596()6.90-at • .}.;03: ·. ~e 
. ·:. . . .., ~ ;.;. ~~~- · · ... ::·. · ~r·..'·.'. . ... . : .-<~!· ·~ . . . . . 
Koutsoubos had· fk~a1 kncl~led~of.ihat ~Sl)~ity~ · lle 4~t. pr!)t~ct him~ilfwith those ' .",. . : • :· . . .. . . . . . 

: : ' • I . .... :· 

documents . · ·· 1 · '
: . ... ,,.. 1 111 ' . 

' ' 
•,· 

Wi~h resped to the. contrrtf ~~en~it:outso~~.PQ4tends:~t· ~e . "A1J appiied ~ 
• .. ' . • : .. . 0. ' : ' •• • • ' • • ' ~ ~ ! :; :: .. : . ' +: :. • 

iJ;lco~~~ ~.tandard''· whe~ he ii:>:Pncluded that Kou~~P9S hadid~focio contr~l . o~s JP 

T~er ~c~unt. Ko~,ts~~~~f Bii~t; pp;·s-1 ju ~B:u~ Kou~~~~ ,m·isappre~nd~· th~ :law .. Th~fe is 
' : ' . : . . ' . . . I ·. . . ' !1 • ·· :: ~ • • • 0 

no qu~~ii~~ . pb.~~~lly ~~le·o~~y~g the word "no.'! . s,testimony .. 

·showed, however~.that he :'*~ ~.~pbi~~ted iave~or. :without sufficient skill or uJ~~ation 
' • • • ' • I J ' ' ' ' :' ' : ~ • • :• o' o ' , 't.' 

to ·m~~i~·~l indepedoont jud~~t ~bo'Ut the ~~at~Kou~ubos·urged, ~chis, . 
o o o I I 

·· ili.f~: the test. ~eca.use ~-infonnatioJJ e.nd skill, ancbnstead relied nearly.
. I .. , ~I: 0 . •'. I :. • • •• • I • : ·. : • : • • : 

excJusi~~~y :on:Kout~.bos'~ater knowled~~'~d. experfise~h~;tl:de&iding fu trade,
' :. 'f:, ' ' . . ' ' ..1 .,. ' ,' •·, 

Koutsbubos had:coritrol tif·the aceo\mt,·. 
• : . •, I; J•• I • • I:; I : ,.: • • ' • I . • I ,• ~ • • 

On S¢i~t~t; Ko~sou~s: ~akes theru:mQlei1t tkt; ~~~~ .h.is · O.O:~issi_ons fti~ the ... 
·,: • 

li.CC0Utltw~re·.restrlcled d~ting· most:ilfthe reladve chum period, he wasn't m.akihg.. ' . . ' . 

money oxi the trades and thus lac-ked :the m~tive ·and Qppo~riity:to,:oommit fraud. :As set forth in .;. .. ' . .,. . , . 

the Demp;sey re~o~ hG:wev&~ : Koutsoubos fflade a.pprif#mately $30;000 ~om·the ttad~ i~· the 
o ' • o I I " l ol o ' '; • o 

" .... . . ' : ·. 
~count ~urlng the ~hum· Perlod. [DO~ Ex. 1~5] For an· employee who drew no .sid~ 

• : :; • • ' ,._ • • • I' :.. • I ' ' ' I ' '. . f . 

and qlad~ a llVit)g s~le1y off oommi~.sio~s~ $30;000:·mote 'tha.nr.provi;~~s: motive and opportunity 
• ' ' .· • ~:. 0.. • • : :· ' 0 • .. •• •: 

.... ; ;;t .(to com~t fraud.4 
·• ·.. ' 

Ii.: 
0 

.. 
1 

,• : , , • ! ; • " ,'~ 1 0 ' , • • I : f( ' :0 

4 ·Indeed, even lU te!!aisa'ionow.erc 
1 

to a~ptKoutsoubos' claim tha~Jte receiyed only 35% of. the . · 
c:omn'liss.i.~n: payou~on -~!!. t, b~tm!~psey's· ~a.lc:ulations (which, in;fum we:re bii:S~<fon·a reYfew 
of JP Tumer'trade blotter' lr.l ornuCoon refl~ing setua1 ~C:omtr~i:ssiol1s pai!f;(qr every, 41lJ!saction),.Koutsouoos would . 
still have made more than $1.0;QOO -inlOr;e ifjlan en(,qgh t6 influence an unsalaried ·bro~er relying on cow.:missiol,lS to 
pay·living expenses; {DOE EX~ ' 155: T. 3267'~a:} · :: · : . ·. · · 

J.(} 

. :~ 

·.'! • 

•' 

: I 



04/04/2014 18:0 1 FAX 4048427679 SEC AR O TR I AL UN I T @018/ 046 

. '• ,: . . . .·; ,· 

Mo~Qver, as tbe:Commis..~io.a .wili. ~~¢;fu. its·review of.the· !oitiar;'pecision~ the·~aw.. 
.. . . •' 

· .j~g~~:s·~dings on·each ~~~kent~tum l.~gely on cr~t~i'l~ty assessm~ts. ~ile the Cotninissio~ ~ .. . 
. ·:~ · ~: ~. .. .: . ·.·.. .: : . ~; , ..:~ . ' . ' 

;typically reyiews th~ record de novo, the. qp~ssi.qn' ¥,~11o afforded consi4erable weight and ,,,, .. 
1' ' ,, 

·· .def~r.~~c~ .~ tlie L~wJud~e~(c~.~ility:· ~~~~:~~~~.~~;-~~:~ased on h~n<g. ~~ . ~~e~ses; .! •: 

. . 

I J,' I , • . , ' • .. • 

o •( ol . :.te~~ri-r 91:rd:obse~ng .their::ttemeanor..S,ee,LesH~'A.\~roiib, Exchange A~t ·Rel. No. 50889, .. 
• ::: . '.. • • ' . ' ·:· • • ! • • • • . • . : t 

' ' ' • '• I• ''' 

2004;WL:296465'2 at ·+s,n:49 (D~c. 2d;:20~j; The$e;Credibillty :!indingp carl· oo·o;~pple o~ly .•. 
' I ' ' • ' ' 

•• o; 0 . : •. ·., . . ; .0;. . • :1 ~.. . .. ; . . • 0. .. . . 

w~r~~ ~b rtcotd conW~ ;~ubStantj~~eviden~·tl;):r • doh:ig:'so.::: <;Juv P·:Word~. ;?xchange Ao.t Rei. .;. 
1 0 0· • : It , , •, ~ , ' ~:~~ 7•; ' , • • ' 11•' 

··. :No. 61.:1.§3,,.2009 \'9t 4731397-at ~~.I 0, .n~~4 {Ike. ll:o ~$>09); Robe~ M. FUUer, Exc~g~Act; 
• • tl : 0 ~ • • : ' . ,., . . . . . .. . 

R~(No~ 48406j:2003 WL· ~~Ole?09.:~ 401.!'(-A:'ug: 25, 2603) ;:(ihtenuil:. q~otatioomarks and : 
' . ' .. . 

!/ .. ·• ·· ··.ci.tati~~,~mitted),;tttton de~ied.~95 F.'~pp!~:·361 {D.~. Cir. ida~).. In :~~h i~~e~: .... . .. :.. . . . . : .. 
• • I •• • • 

· ·K~u~~b(>~ f~ls .t~. m~~ this ~~dard. . ';:: r. i(:;·,.· ·· ...:\ '·: .. . 
'' : . 'io. . . ' : · '• 

..1: . :~; JThe. Tradi!riR~~ommended!b'f. KoutsfiufJos was Excessiv~ :>~> 
" : i' , '' • • • ~ • • ~ • • , , , , , ' , ; I ; o: 

1 1 .. ,,,. 
·' :.": ~ .:... . .~· T~din~~· ~b~ -A~couu~;~.~s ~~~~>Dsistent . 

.. with. Brtant'~:.Wrue1DVe8rm~~~ 9bJ~:Ct·~ves . ,, · · 
'j ·' · 

~ , : ; · , , l o ' ' " ' 1 • ~: j,• , ' : I ~,, t o • • •1 

\vh~ide,te~i~g.wh~lher1 ~ading is exce~~v.~, th.e te~t:fs.: whether the ttan~a~tions 
. ~ ; r:; : .. . . . .. • ." ::. ~ ·• 0 • : • ~!. . ; :o. ~ . ..> >: 0 , • : • ; , ' • • ~ • • . .... '. ..' : 

~ecte~ by the -registered iepre~~tative wer~. el'cessiv~ :in'light of t}le. customer's investment . 
.. : I .! :. I : : '. • ~L ' • 0 • ': • • : • ~ i..:: . : .. 
dbj.ecti~es. Miley v, O~penbei~~& eo.. 637 F.2d .31.8, 324:(5th di.~ ':1981), -reh 'g denied, 642 · 

. I':• " . . " .•.. -:' . '• ,' '.' . ' .. .':: ... I " • : 
• i ~ • II ' ; ,, • • • • II. . • • : : • • .. • 

F. 2~;12!0'(5th ·Cir. 1'981);• CdsteUo·y. OPJ?enheitnenteo.. In~~: ?l ll F;.f~ 1361, t~68 pthCir. 
• o ' : •: I : : ., ' :j ,' I ' : :, ', • ' • ' ' ot,,J! ', ' ' ' ' : : , ' 

· 1983)·'(~'The essential issue··O.ffatt is whet1l<.tr. ;the volutne·of.~sactions, eonsidered in light of. • 
1 0 

' ' ' ' ~<i :·', t : 0 ': I 
0 

the nature ·~a: ~bje~~iveS ·9fthb a~~~~ was s~· .ex·~ive as t~~~~di~~te a.p~se.~n .the p~rt of. 
.: ; .F::. . . .:, ,•. .. .. .;.,- ;1; ·,I. , · ', 

• ll • , . • •.• • 

· the brok~ to derive a·pr~fit for h~seJ~~t th.e expense.ofhis ~stom;er."). · . 
:; • ~ 'I ' • : . • • • I·· . . . .I: i 1' ,; . ' .. 

· ; '. Lookio:g;at-s. i~t9nt.~ith t~spect ~ inv~~irr,t~nt objecti~~~•.t~e evidente shows ,. .. 
< I ' o .;i;' t ' ' • ' :: • : : ; : · • ' oJr, ' ' ~· ; •• ' ', ., :* , ,' I . : :. 

-':~~s; ~ot a sophis~;f~ated ·~ve§~or:sd his expe,;~~ce with _the ·s~curities:; rnar~ets is limited." · 
• ~ ~~· .. . . ;~ 0 ··~~; . ;: · ~ • • · :; ; : , • .. . =· ~ ~ . ',,,' .. ·. 


· · ~ " :;nresrier, 2013 'WL 59606~0/~t *192; ~'f: 8~f.$ s urid.erstan:ding ofinvesting in the " 

0 • • • • 0 , • • • : : · .. : ~ .. • • r: .. 

.. . ... 
• > 

11 
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securjties imar~e~s :wasJ\) put:*ha~one stoc~~~l(!H,tt;~ell it for a profit.·W.:then purch~ 
.. : .. · :another:~~{f~f. 84~-49; ·878.)...Mos~· impo~~k~:~(~te Koutso1:1bos :bc~arne:his -b~oker, the.. :. . .~ . . . .. . 

in·v~~~+~~bjectiv~ for -s JP t;rr.~~· a~~nt was·"gro~t hl~T,isk tO~~~
·•medi~'~ an~~~e. was ~g~t· a~vi~ ~: ~~~~~l,lilt. A~r ~~ut~.ubos bee~~ . 

.• . .·; . • . ·: fll ,~ ~~· •i . . 

;was : ,···· ... 

s. ..· · 
. 

broker;'J\e!:st&ned ~~cc~unt Up<hiW~r.:'~ listiitgi~Efinvestiil.¢nt objecti:v~ :~; ~~lati~n. and 
' ': ' ' ' ' • ' I ~: ' ' I :• ' ' :1• ' ' ' 'I ' : ' 

'his risk toleran?e;~ aggre~~ye. '·~KX.. 2l;):·:As the law judge lli~qi:'.'fo]ther tJum ibe form ·; .. 
• ·: ! I. . . i I 

'I •• • its~lf,: th~e; ·is·no eViden~e: to ~ggest: . this qrastic chan~e-~' Bresner/20lG·.W~ . . . ..,.~ .. : 

·;5960690 at "'1 03 ;· Tfui6 laW:~udge weni:d~~ s~; ii ·credit -~ ttsti~~~~ th~t .the apd~ted ... 
' • :•I I ' •'' :• I ' 2 ' ' ' •' 

...:: aec~ld ~O~· ~blltaio~;·inco~reci .informat'~~~~, inc.~dingincorr~ofu;vestme;nt objediv.es a~d ·· 
.. , • . .. ' l l • • • 

risk to~~~:m~e, that Kout~oubcis: ~r··sent ~:f~~with :~s where.shoul~. si~ ~~. · 
' ' • ' ' :: • , :• ' ' , ', I ' ,' '', I • • •• • 

lb.Qt Kdutsou~~ ~to.ok·~~4:f.the.rest." id'.i~(emphasis added.) ·:·!:::< :: . . ··:., ·· · .. · . 
': • ! ~. • ' I ' ' • ' ', ; '• ' ' I : ' '. : 

In his brief, Kouisoub~~ ~;~epej~iibn.that :the ~tial D~dision did nP.t properly ·:: 
• , ' .. t .u• · ·~ · ; " .,:, • · • ' • • 

.;oo~(d~~ ~e inv.~zci!nt o~jtcti~es refl~t~d· on:~~· ·f.~~ofthi~·s~e Acco.unt U~ate F~nn, as 
: .( :!r:?!':·-: :: :.... ::. ;;· · · ... ~ : : .; ..;, ... ·.:i:! ·:.. : ,.,. '..,;.. ··,:' 

well as other acco~t d®uments iJ?..B.n'ant~~.IW.:Turner flle:'..Ko'ut9oubos? Bri~f, pp.·15-27. . ._. · · : ·. · 
.' • ' • :! • ,' ~· !: :..· . . : ~ ,' . i ..· ~ .. . : ' ;i 

Koutso~bos ef?phasiz.t?s tl:1~-~;~ly· ~~eaJand initi~~ them o':er ~.p;eri~~ of time" 
• I ::' : ,, ' ' :' • • ", ' , ' I:•' I : . ' * ' ' • •'' ' I ' , o 

that he d!ai~:exte~ds>:from !befo~.Koutso~~~·.was-s brokedo:afte.r.a.he chum ·peri~~- ~~~~ 
• ol ' . . .. . . ., . • • 

This. argwnenrf~ils for ser.~·. ~~~ · ·;· · · 
. . . 

• : . ;: '1, • • • ' . •• I I ~. :. • • • • 

First, the 2005 aci<?Ount docwne:o~S·Ci~. by KoutSdU)Jos do ttot ~uppori· his ~g~~Iit · 
' ' ' : ~,; : ' ' ~ ' I J : ' ' ' ', ' I ' ' ' : • 

because they do not.refleo~: a d~sire fof;h~ risk..:l~ti1soutx',~d~ms that.• "indicated hl,s 
• • '.. : • .., ·I • • • • . . 

high risk:~i~i~~· before K<>~~s. w~ fui;~~yed". ~ ~igrun~ artdie~ing aNew Account ···' 
:· . :::; .. ' 

AppJi~~tion ~:.tylflt'gin Account Agreemen~· .Suitabili~ Supple~~nt in F~.Qruary 200$. 
'o> • •: ' ' ' .., • !,• •;, ' ' ' ' ' ' •:: ', : " > ' * ~ •I ~ • ! ' ' ' f '' 'I : 

Koutso;ubos' Brief, ip.. 11..[DlOC 1G·an4 ;17.]" .icodtSGlppos po~nts to the boilerp~~te disci~: on 
'" .': I . · · r ~ : : : , ,; '~" 1 

, · , , :, !; , . ! , , , : • , ', , , , '•' I• 

the margip. accm.Hit form indicating that mat;gj~: trading involving ~l~tiv.ely· more risk than.cash . , 
' .' , , ....· . .. .. ,, . ' 

1" • • . , • . 

tradjng, but; ~!'ltPoesnodri, ~yway iliii~te ·~at .Kdirts~~b~s :w.is repres~nti~g to ~p· rume~ 
~ 

that 

l~ 
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. ', t 

...... ' 

. . .. . ·: .. . :' . · ~ .. . ·.. ·. . . . ·. 


.. : he was looking for~high risk:Jnvestrnents~ :,fn·fabt; the : docl.lffie~t refl~ct.dhat ~~ n·ot a ·· ··· 

' ,·.. ,. " . ' 

• • • ' ! 	 ;. o; 

· ,: ·:.'··· · speculeti:'v~ investor';li(}n;-thc New ~ccount*j,pii!cation. submitted . at the saftie. time,:­
: •, I ' 	 • ' ' : ' ' ' I : ".' ' : " • :: :1: : ' : • t ' .. : ~; ~'' ' 

,:;: ·marked ''.growth" ash~ in'V~~Ilh~nt...objecti;ve:and ~medium:' a8 •his risk tQ~~rane~.. [DIQC.. 16.] ·~ ·!:! :,: :'· 
1 

• ' , • ' • > : • ' 1! J1 ' '• ' 	 ' I , ' ' . ,
0 

.-~ "" .. •' ~imH~lyi Koi'!~~o~bos' ~1~..~~-'~r~~: ~s. higlqis~toJ~anceit~ ~o~.oubos~~ ·~y ·· I" ·.: ::.. 

. ·' ·. • :, .• . . • . : : . . ' ' : .. • • • 'l , l 

returning, in July 2006,.a Supplem~tai · A~licatiQ~ for.!·l*''S Margm Priv*ges }s:.!>elied by the · ': :. 

,~ : ·: ·.fact that .th~ fonh·t~fl~ :n;c);l9~~~S: b;;··pf··~~t\t~· inve~tmeri,~ oi)jecti~~~ ':?r.riSk toJerarlce, ., ...,.. . 
...:. ,: :!::-: · .. .._., 

· ·· ·...: {DKX 20 J ... :10•,. · ·-· .. · .: ·... . .'~;· i· .: 	 : ~i1. - · · .... 
• . • •' ' ' : :: ~·:: ' ' , ' · : ,,; :'i:p.,' I: '' , . , , t ' ' ~~ .~w 

·'· 
' ' • ,

·: ,·· · .: . . · ·. · Seconq,,the 2o07·Acoouiff·:UP4at~:F9rmi ~as ~anipulatod by Ko~~ou~s; Koutspub~s· ··:·!:·,;. 
. . .·~~ . : ••.: !' : ; ' . . " . ,· .. 

"'r:,claims th~-,·~~dicate:d· i.ni\VPting ~~~~~i~ejnv~stment ~~J.~ctive ·shortlyr:b~fore the 
• ' : .. '• ::" : ' ;" ~: ! 	 ' ', '' ! ':;: I ' ~:o o 	 o ' ' 

;: · 	 . .' .:subject period>"?:1in!2Il Ac~ount Updat~:r,;orm~:datefl:,~~h 15, 2001, Kot.itso~bos~:S.rief, p. 19; • · 
'' ~·· . 	 ' 'I · . , " . . ' 

, "·· 	 [DKX: 21.J ' Kouts~~s touti:th~fac·ts 'th't ~:docu~~t.~~ares .~~t-~s ~¥estmen~ . 
'objecti:veswer~ •tradingt~*~ts, spe~~~tio~:~:~pital ~preciation,: fu~t:his ri~~,to~~~ce was' I ' !'•' •I,•· 

' 	 ' • • ;"~ : • ,I : ', : ' o !' ' o ' ' ',' ;: ' : ol I '' 

.. .... .. 
aggressive, and that;·-~; ~~~ed:~d..~tialed;~t . Butthedoc~ent''he is refered~ihgis the·:·:·:·. . . ... 

0 0 0 
0 

00 00 0 
0 ' 

0 

' ::;! 00 ~l : • " : " : f ~:! ; : 0 ,' ' : I l o 

0 

: 
0 

0 

:. same Account·:qpdat~.~F-orm thatthe··~w judge expres.s~}l'foimd- b~~CJ·, on ari 'affi.mlative : :!·:·;· 
• '1 '1 · , • • • . • • . ., 	 ·. : ; • " · · ' 

.... · as~erit"of.'s c~i~ili~y- u~~~~· i~~~~t infortnatl()n, incl~ding• i~orr~c~ .: .. :·t ~ ~! ; : ... ..
• . • •' ~~ • . .· : ,., :. ; •,, • ,, ' I J..: .' •' • 

' · investniJent objeetives aij4, irisk tole~~.';':.Br~ner, 20'13 WL 596Q690.at "' f.~l. · 
' =,:: ':;• * ' : I ' ' C'i-': ' : " : .'i ' 	 ' ' 

Ttie:record supports ·~t¢ f¥tdJ;ns~• L~s than a y~ after KoutsoU''b'os toqk over as the 
I •: ' '' • ' ' , : • ',' ,' j j:, ' ' ' ' , • ' ~ 

' ' . . ." ~ ' 

·broker on - s ·· 	 :.;~· ..:..·. ~olioited ·- the.Acc<?unt U~ate F0rm 'from the 
• • . .. . . '.:· :. j '• : : 	 •::: • •.' 

firm. -nev~r told.'f(outsoubos th~~ hi~ inv~tment objectives o'i n~k tolet:ance :had changed . ' '' 
' ' ':I :• ;: ::, 1' ~( >'" I:' ::' :' I'' o ~ ' : o :, ' ' : ' < ', ' ~ I• • *	 :. 

·· · since he opened the 'acc.o~nt, .or diilt·&s ndw dsk·tO'ietance was <aggressive·~d new: investment : ·: . ·.. .. . 
. : . .. .: ... .:; . . ' ;·~ . 	 .: :. . . : .. 

objecti~es inducted s~ulation·. :. [i:..:86·f-~2):\;l~ eonoectiOn with ·the ex~~~on:t>f'th~:;A,qcount :' . ' ... :•· 
• • • • ; ~ ' • • • ; ~ . • ... ' . • • I . D I • • • • ·: !.. 

UPdate Fo~, .testified ·~~. ~oursoJ~s. !~U§t said, sign where I P?! tli~· stars:~d sencl" . , 
. , I ' • : : • ' • • ' '" ' , ' ' ~ ~ ~. ' ' • • I ' : •' : ; : : ' • • 

· back, I'U take cate· of the ·rest." [T..8·~9J None;of thbrubstantive accuunt·: i~orm£),tioh on the 
. • . . ·'1 ... '·!l. ., 	 . . .·.!;. ol 

fo~-which, as the law judg_e no~~-isithJ~ni'y eif.idence that 	 to change his ., : ·. 
•• • ;· · :· . :. . . I 	 I •• • 

·:·n . 
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• ·investment o~jecl~ve~ to •specuJMion,. trading~~t~~d capital ~~precia~i~ ·_ is in- L
. . . . . . .~ :t· . . 

.·.· handwriting. Bre'~her,.20 1 3 WL 59.606~0 a~f.lOl~fT.· S.~~) · -recalle~.howev:er, telling. 
•,: I ' • • • • ._: • ·, • ',' • 

:!·• ;: : .. '· . Koutsouoos - in M~y ~p05, ~d ~ainiate~~-~a~m~~k: toierancewas act~~Y: ~~-ery~v~;! .' 
·~:,1 •·: • I ' ( I !. I' : ·::·• • ;:, ·. : .:, ' • • 

:.... . ..... . [T; 854-55; 865) - :alS? tol~.Koutso~bos··o/~\h~ ~~didn't want to Iose~ptoney: lwanre~·U> · ··• !·:· 

. .. . .. .. earn money and be coris~}L~:ve.~~ [F.. 855.'-56J:,;:~~~~dingly, Koutsoubci.~~~ot re-iy ·.on til.~;. .. .. .. 

,. ' 
.4' · •1 :· · Account Update Form :t?.: ~~lish . ~~.ilif~ht objective~ and ri~k toler~ce. ·­

1 0• o .) o: of' II , 1 o ,' I ' ' ' I I ' 00 ' 'I 

:: : never asked forth~ foriJ,:didn'tfill it o~-hlm~~l~~~Jr told Koutsoub<>.s-tbose were his 
0 ··i' · 0 I • I "''I ' o o , o 

. .'1. ,:·I ··:: ,. ~· .'!l if" 'l.; ·" I'; . · .•~·1 . : ·•: .· · ·, · · · . : ·'• , i '1: ! . · : . , ,•. · · 

' • ~I ' 'objectives, and ex~~:;l~ ~oi~;·K~tsoubosiih~t..tfl~i:~~~ not his·true obJeeti~e~.5 
· .. 

'", " . ·. . .. ' . . . .. .. ......... ... .~. 
Koutsbubo~:!-'~liance on.the tesfuno~y of36~' \Yi.lliams ("I..WiUiams'J~ d~~~-pot altex: 

00 
•'I ,.

'• :' •o ; : o l •: I I ',; : : ° .. • :: ' ' 'r.: ". ', : •• 
0 

<11 .. 
these conclusion~ The law judge; who:heatd his test~ny. and observed his; ~$.e~0:r.~ ·found .. 

•' , . • . ~ • ; ~: . • · : . ':I:·: '"', : • , , , 

... ·. that J. Willi~ms lack~ .c~ibi:fity. on~ i~~. Kouts~ub~s1cjtes, at 'length, tlt~.:t~~Yof,J. . . . . . ·•:.•· . 

:Williams, the fo~~ .#:Hl~tf~ce· Qfficer ··~~:~~~~~: B~okl)!Il· office, i'claiming that h~ 
. •. ·....,.:· .: :. ~ .....:'·~·1!:!1!.: . 

~ · .·. , . .. . .:·. :.· : .;"' . .. 
j • • •• ~ ••vindicates Ke;uts.~bPs. yet his;te&tim4i!nY was ·~-vi~· ignored" in the Inltiat' Decision.6 ... ~. f! . 

' I '' 4' ooo o o o 

. , , ': I I ~ ' t- ~ ; ' ',~ ! .. . , , 

Koutsoubos' Bri:ef, pp. 19 n.t{); 21-.25: ·In· r~ity, ther¥· ~s an entire Sl;lbsec#on of.tbeInitial 
" • • , , , : . ~~ . ' ~ I. I :' • ' ' : ~' ' ' ' ,' I :. ,' 1 ,' 

•: , , ,-Dedsion1 spannin~ app~?:~!mately ten pageS):. ~evoi~ td J:•Williams' testimony~:; .a.~§~r,.2013 ··. 
. . . f. •. . .•~ • : . . t. ' •• • • : 

WL 5960690 ·at ~s8-9~:(S~ "S-ection E:;;Ot'.bkf.Rde"'iant-Iestimony, 1. John Willi~s~~f 
. ;;:i:::::: .: . . .·. ·! :·"!il.. . ' . ... ' ' 

·.. 

KoutsoubO's!•1.J:l:!,e complainti~ that the-lawjudg~~~~~..a clear determination with respe~tto 1:.·. ... 
Williams's credibility, and tha_t.d~~inadph was ex~,Ri.ionally adverse. · ·~tesner, 2013 WL 

. ·. . ' . . 

:5960690 at +106-07 , ('~ : . ~ · . · ® cer.tain key .pofuts, {J. Williams]:was 'not. credible ~t·ali"); 120 ("i... . . . 
• .. :. * ~ • ·.. • ' • 

I '• I~ ~:•' :: ~·:o ' , . ... . ..." .. : . .. 
·--------~·------- . .. 

$ The same r~#,o~~laP~~ies to tho ~~~.200J ~ctiv~-!'-~~; .~uitability Qtle_sf:i.o~~ire c!~ by .. . -~ . 
!<-outs~m~os as ~ett'<l~iie~~;t}at m~m~·~P.Jec~~ts m~~~ded . s~ula,uon . [~~; ~lln addJtlon; ~-
ls of )l.lluted relevance .be~use· lt co~es~er.t:fle-thuiii~?~:'.:li: 

o • ' ' 0 ' I o •' ' 

6 As the Cq.Ol!llission wm see~ the record.~· Willian;s w.ii.:a~tl!~ly call~ at tria1 'b~. ~pondentMich<Wl 
~resner. who was defe~~~~ ~!~~10su.perv~. cl~-~ ~~ h~!tesC~ohy w~ l~dy unrll~d··~.the ~huming,. ;: ~. 
aspect of the cast. Even:.tr J. Williams bad done,si:mle'·~f.. ~:~Koutsoubos cla1m~ it worit~ stilt t1e.mele'-:an~ ·: . 
as the Commission has found that ~; ~pervisor's approvld ~ti'ffte'$~d.conduct does not ¢?(C?,nerato the bro~~~ ·~· · 

•.oT. Sheldoo. Exchange~ R~l. No':~ll47S,· 1 ~92 W}.- ~53M8' (Nov:J.8,J 9.92). · ·· 
. . '• . . 14 . 
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' • I , 

f < , • 

: . • t' , . 

.· .... Williams was unable:·1o cr~ibly testify ~u·:rec<,l~I· coaver$ationsl~tW~en him~elf®.d customers~ . 
...· .., • ' ... 

'b6th substantive~~d g~etally;" ~·A:d:tlitiOO!:ally;j~.•~~~~:,~ve, J, ; v,t~)J:iiUlls was generally not.~ . . 
' 1 1, . • ' ' , ; ,·, :~; ,. ··: • : ~· • ,j~:• ~ · ; :~ . ; : ~ : .. :;• I j 1,:;<" 1:' ' ,:. <:·•' 

credible ~~:P.fori tecJWcal isstie~\~:- · Wh~h discusshig Resp0nd~nt: Jason Konner(who,·.~:ong. ; 
,., 

with Koutsoubosj workedmJPTumer~~:~re(I~J~.~~) and Konner~ ~i~~mp-t to r-~ty.· ori J. :·.., 
I' 

;.:•• 11 • • ·Williams'·testimony for t~·' salne· ~~~~:noW.·so~~t~::g:o\'ltsoubos, ·~~~aw judge ·stated: ~, :~ ~· · ..·:;·· · 
' . . . .. . . 

•.· · . . . . ' ' . I . ' . . : 

.. First;J; ~i~~e.li~~eweig~~; ~n;: tbe ~t#c))iy·o~J. WJU~~~ as it p~~i~s. to 
.··. cert~m crucn~l:points.. . :·J. W:i$a~:s h~d a yery poor deme~o.r. ae w~~ 
· timid ·aild q~j~t, and ·~It on·e poi~t~ev.e)t tJt:e ,court reporter not~d bow h~Ullillit .~· .. 

.. ...
• 1 ... : . was:to hear'Jijm. Tr. 3633. When I asked: hirii:whether he wotild'be concetrt¢d 

.• abOUt aregi~~ed rep~~~entative·t~lli~ a ·li(j,i~orri~nhat the pun:ibers on the AASQ ; .~ ;: : .::.. 
"d9~ 't mattet;;'' he hesitated, wi~ a: b1ank ~~"~ion on his f~i. as if~e~ .. .. . 
never consi~eied su~ht'a; scen.ari~·before..:,.: ~:. ,, : · : '·:· :. . . ....;,,,:,. · ·~ · ···· 

.· .. ·Bresner:'2013 Wr: ~96069,0~~ .. 10~~~phasis idded):" Ute::.r~~l~~~e went~~ tG:conclude that 
' I.. I • • .. • . . I • I • . I I .•• ~~ ' I . . . ::. . I • . ' ' • 

·. . . . . ..,,;. . . . . . . :· ' 

... :he was ~not credible at aji~ ' on ce~ key:·pomls. 'fit (~rtiph.~l_~ ·lidded)- :Moreever; his..iriability 

··,:·'·': · · to recall~~Y s~et~~cs ab~;it~ilie· d~en~od~dividuals in this case tm1her di~~re9iis 'his ·· · ··· ...•• r 
0 0 

0 • : : 1 0o o ,; < '! , , " '' • • 0 0 'j , <I ,. ' ' I f ' ' 

;;~ : ·: : . : · · testimo~~: J. Willlams di~·~o~· rec~i.:~:sPediflc ~onversation:~i~and had no .. .;:;:.:.. 
. ' " ' :. ; I !,,J~!: l jo;l ~ :1 j • t: ' s•, ;!: • ' •• 

o ' 0 I ' ' l it. I ' ' ' I I o of ' o ' 

.. · : tecollec~~n of~ffi;ng to ·~~~ W;illi~¢) ~T. ·t~12~ 1 013, 3624) 3652-54,?·~~, 36~.] ~ln.S).lmi·~~!! ~~ !: 
. ' . -. . '· ' 

· IaW.:judg~~de the stronge~ ·eredibuity ~ssment,he colild·a:gamst J. Williams, and. · · 
. . •, ;• ,,' • ' .; ' , :' : ' ·\ I ;'~ ' '·~ ' , ! ' • • • ' 

Koutsou~~:~ites no:~~dence thatjtisti~es ~tti~g asr~·e: *.~ ;~ppfppriate defe:ren;ce thB:t.sho~Id be. :: 
.'Jl. .. i . " !·; ~·· ' . 

· accorde.d1b~;. assessi:l)ent.7 i'. :·~. ! ·.:: ::; ~: 
1 

• •• • • •• 

. .,. •' .: 1: !' . . . : ·. . . ' .: ~· · '.0 · . 

In the11final ~ysis of ~hether the trading :jn·-.t·s a9~o~t was exce9sive, ~ : 
; · ·· • • • • · · : ; . ' ' • • •• 0. • ' . • 

Koutsoobos;:etforts fd: ·· sA .a~e~i~~ .investor iising blank o~.. pre-~ed.. 

~ccounrddcuinents ~~exscore~'pro~fe~~:·Konisa~oo~ 'bad ~~~know~edge;thatlillwas ~ 
1 

' 
' ' < I ~ I : ' ' !j ' ' . I o I o 

• ! '' .. I: ' 'I o • o * ' t 

_ _ _____..__ _ --A.. ·~. ·~ · . · ·c 
..i .. . 

K.o~~oubos reP~~tedly cl~~.s. J. V{~~~~was ·~ "ilidependenf',witness..~butsoubos' Brief, pp. 2~r.?.sjm l . 
is plain from' the ~ecor~. however, that J. \l.lilli~s \IJ~ $end's' wjth bQili Konner at:~d.·;Koutsqu.bos,.and J. Willi~~ ' .. · . 
sometimes soc;iB.Uzed oUtside the office wlthK;ouoollbos~: .[T. 37.86.)' 'J~ at;fdl~ion, J·.iWilliams was a: former JP·:;. ·{: . J J; •. 

Ti.uner employ~¢. Whaie work·as a su~r..:.isor i~th.e ~roolclyn ·~~tee:was v~~~cb at.jssuc iri ~e ~e..AS a .... : 
··.·Secur!tles·indus.tiy employee-.t~r· fiftee.ii~bil.'"S, Koutsoubos!'~d ·evtry incentive,. to shed~· ~is testimotiy'.jlf.favor ofhis . . 
· p.¢onnwtce ofhi.S.:d.'uti'es in .a:~e~g:be(9re .the Commissibfi .. [T~ ~601. 366.4,.f! ~. .. . . ·. : · · ·.: 

. .. ) ; ,. : I • . : : :t ·'" L. •• . • • • ' ; • " t'• • 
, . 

15, 

7 
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.' ,.: ':, : conserv.ative investor and ditfu·'t want to lo~ .~oney·.:1.\~~tsoubos is.M'illfully. ;blind to'the Itniti_al 


· ..• !· .· Deci~i.;n's fitlC{in~: . ~~ed on;the cr~dibility Ri-~~~~imeny, tniitt Koutsouoos marupulated
.1. 

·· the iit'v~stment objet;}tiv.es and:~sk tolerance·~W~ices ~~-s~~td~um~~ d~ng .this 
••~ .I> •' ,! •, , ' ; ·: .I : , '' :. ; ... ~ ' • ' ,; • 

pe~q~~:B:r.esner, 4()13 .!\vL 5~($0690 at -J'102~04; Thus~i~;blw.judge~d no(as.~utSOubos 

····· .. as~, ''pliss~ the]egahnark'~ when he re~~tto ·e~w~~ the A~~unt U~~~te ~o~ or any of 
.. :. ' . .. ~ . ... .' .:' " . . . .. 
···:; ::: ··:-tne other:acco~t d~~e~ts,; Wtthin their:four:oo~ers: ;:~outsoubos' ·Brief,. ~:27:.The Initial 

.. . ' . ' . . . . . 

. . Decision 1s·correct in holding th~r~r~~e~$;~o~ifus~ate themselves f..r:p~ lia~ility,rori~burni.rrg .. .. 
,. . , • l:: · ·~,q ~ < • • • • ' -: ;,:~: ' ,;,,,••::sI!:: . , . .. 

· ;; :: .:m}SOpltisticaled inv~s't~rs by~ilianufacturing ·itceo~~ocum~I$.:~th false.investment objectives:. · 
~ . ' ~~~. ' ·..:~ . : ·~ · : ~ j :t. 

. . b:· · 'Fbe Turnove~ :ilatio ~~ !~~te~fth~ Trading 

.. . K-outsoubos Recomm~1¥,~~;~;....s Account Far Exteeds ... .. · L~els .,resump'tive o.f.C,Ji'qriling ·:·. ·. . · . ··.:: . ' : . . .. . . 
. ' ' • :: ·i i'f.' . ' . 

·; ... :. Th~CQmmission.:lias typibdly used tw.O;~etric~:Wliten detertifflning ~heth~ trading.in 
:· . • 1!. • • ' 

,cp~~g c8ses ~$. excessiv~: ·tumeY~rrate :and cO.s:t to e4ifi~ ratio (also .known as cost equity
0 0 

1 

.' .: : •::: i>l • • 0., 1• 0 ; :::if ':I " : ~ ' 0; 0o • ' 

. i; '...... :f~tor or bre~eV.~n ·t:a;tio). .J.W. Barclay; 2.003 W~:~2415736 at *26; .~:· t999:WL 600427 at 
' :, " ' ' I • ' • ' ' ' ' ! ' : ; • ' ~ :" ' 

;~ .. · ~s; ru.z~k. 1998 wt 732o9 ·af!l-'15; no.EEx:. tsslif:5. ;:· .. · . 
• --.: . 1 ' •• , ••• · -.· • ~ : · · ·: · . . .. 

Tumo.ver rate ~~.~ures the·number of~imes~r: ¥~tbe·: securitles in an acc.~)lmt:are. ,. 
.. . .. . . .. .. ' ' 

. · • , · : . . ~jut •. : ' \ ~: ·! : ·· 
repl~Ced by oe~ securities~ 'and is calculated 11Y,.,dividin~~e tatal d?,llar vatue ofpurchas<:s in 

.. : f: :·~n~ ~y~ar by the ayerage eq~'ity. Rizek,.·~998 WJJ,:::;7.J'20~at:·.,15 . A ~ovet~rate· in ex,cess ofsix 

. ·:: (~metimes oalcu:late~i: by indUding any margin e.ded to the inve~r in the average·.equity) .is 
. . . ... .. . : . . .. - ' 

• t ,. • 

generally,pre$umed to ~flect'ex~Ssive trading. ~i~P~~n L~axiHutton Inc~. Ex~ang~: 
• . . ' • • I ' . . ~~J' :': ' . .:.: .;·: :. :.. I • , • • 

. ~~t.,ReL No. 2~76~ 19R~iWL 25709'1 at •3 (Apr.28,.~9:s~}{fuid1fig excessive trading w~ere the .. , .. ' . . . : 
• ' ' ' ' , ' ' I ' ' ' •• ' ' ' ' 

- · turnover·rate ~as1A);:'J..W. Bardiay, 2003 Wl,224.1:$~J6 a~~2~;;Ri1.ek~· 1m, WL 600427 at· ~5; 
• ;·, t' ' ,:, ,.' ' > : , I I ::rJj:t.:::: H * I ' ~ ' < 

·. Ri·Z~~.,)998 WL·73209at);I.6; ~~·:POE Ex:. tss aiis:. . ·'' .. . · 
I' • · • • :· • ; t•l• .! • ': I' I 

I •' !, · ,•'• ' 
The o.Jber. metric is cost::tQ-equity ratio, sribl'etip1es called a bre@.keven rate or (as in JP 

• ' o,: c :: ·~ • : ' • !: ;.; ,' : I • ,. ' I ' ' ~ ' • 

'. . ' . ' ~ : ' . ... '" . : ..,; !:~ . ... . '• . : 

Turner's AARS) return .~ri investment ...The. co~t-to-eq,~~:~}1t~o<·measures.~e· ''damage:doneH to 

16 ' 

j )t I 

.;,1. 

. ; 

a. · ··.: : 

.·.· 

,.. 
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''· 

I ' • 'I • 

• . L. I . i ' :. 
,,, 

. .. . ,, . ·: :·11' . 

:': Cost-to-~quity ratio is i~lculated•by dcte~~:~~·~~~ntage r~f:um on the.inveS,tOr's ave@.ge·: ~: 1>;i.: 
• 	 ~ • • " t .. ' ~ ·~ ) : • .' i •: .. . : . I I> •• I . :' · I . 

..	: .pet equiiy .n~ede&~o pl!:r- broket ·~~mmissioiiS·mldi:o~~~xpens~~/: ~ 1998 w,L 73209 ·at · · : ~ ·. 
..: :~ .• ...~ ·,.:. .. ; .. . .:;:~ ~~·.Ji~ :t:l ' . . . • • : ' . : . . . ~: " .. ~ ~ ~ 

... ., .,.. ..,.. '*'l6;;J:.w ,:aar?lay, 2003~WL 22415736 ·at:*26, ·~ :~gtstfe~d represe~~tive Is presumed to fui.Y.~:,~ :.~ ! ~ :i~ :: i.f 
• ,' . .. . .': . :~ ... ~ : ~:: ·.~· .: . :, i.: ::::jp : ', ... ,' 

. exees:SI.veJy traded an account when th~·:tradiJ'Ig is s~;extensive that th~u~t:oount .requites a 20% . .~ : 
• • • ' : : ' ' ' ,' I I ' ' ' ' • ' 	 • • 

, , • 	 '• • • ' *• 'J • 

·:·· ,, . '·· .: :cost-to:.:~uity ~~o. ~e~ Sag.e ..AdviSqrl'~~'~ Exc~ge.Apt ,Relea.seNo:..44$0,200-1 WL 
;· ;, , 1; J> •·.. · .•·· , I ' * ,:~r~.. ~~ !•'; ':. : 'I • • 

' ' . ·.·:·. 84,9~QS, at:·~'V· (Julf. 27~'2001)(citing ~;l:99b]M'L 000427'~t.~S); , San4rajSimpson, Exchange.. .. ::i' • ,,. . 
I : , . ' . 	 ' ' ' ' ' ' ' I ll; ;{I: 

•. :. ' . . '· . . . ; :; :!: .• : ~ .:·•.: :. • . 	 • •. ;! . '.: : 

.. .. AcU~;e~ease~o. 45923,2002 WL 987.~~5 . ~ * 14'€N(ay hH, 2002)'(Commission opinion) . · ,,. •: ,,,; ..: !~; · · 
• : ~ ! • ' .. . . ' : : . .~ . ~~., t " . . : : ; ·. . . : l ': . ·: : : . 	 • • • .. : 

·;: -:: ::,.: : :;~{~ualized tumover~ates·ci£Q,~~£td~.09~~; ~~\F:l#eakev~n rate~ of I ):~9S%:te 5~.95%' ' .... 
. :-:. : ·': . . . .·.. . . .::~~:::. PI :;;· ..:;... . ; . . .. .. 

: · ~~xcessiv~); Laurie :Jones Cailady, ExchanM:..A~t ~~~ease·~o~= 41250, 199~ WL 183600 at *6 .... . 
I 	 . • • . ; " ' • ,;.; : • , . • . • . . . 

. . . . . .. ' . . .. . : II.,!': 0 • : • • •' • • 	 •• • • II.. . :·j~·I 
.. · · ~!, ..•.(Apr.·5, 1999):(AnnuailZed turnover rates~r~gmgttietw~ 3.83' and',7.:28 and breakeven lcirels.of:; .:'·it;;W.,·:.: 
· : :. ~ : : .:: . '.. . . .· ;· ?ii ~~~ . '";:· :·.. . ~ .. .. . .,..· :; ::: ~ :: y-

.;.. ' .8.96% to 27.4&% are -excessive). . · ·: :! J r.~!, ~ ,; . .. · · . . . .. . · 
. ~ : !: .· . . .., ' ·~: ·~:: i i' : .;.:; . . ·~ . : 
:~u .·.:,·· B~ed on tbese eommonly used me~~!the ti@ing·~oqtsoubos r~mmended for the . ....· ··· 

• , 	 , ,' , " ;r ., . • • 
' . . • '!•::djl ' . :· .. 

:I ' ··· -:acco~t during 2008 was st.agg~ringlye*~.e$siVe'rinvo.lyir.ig a breakeven:rate of73..3% 
' I 	 ' 

.: ,' .' . . . : . :·... . ' . )1;;;. :i~. .. ' ...! : . : ' 


.;.'~d a turnover rotlo·of56~ [DOE .Ex.,. lss~) . · :.. : ·;, ~ , 
0 
.. . .. 


:: 
0 	 o f ' •': 'I • · : > oo I 1 

1 

o 
01 

::.;... · 'In ·addition, ~ the~C~llnmissio~ !~.s p.revi~~Y ~~pognize~· ~ere ·is a ~iffel'~nce between 
0 • 	 •..: , ; ~ : • :. : i~ .. .' " jl 0·

a,ggr,~ssiv~: lnvesti':lg and ex~ssiiVe tradin~.:· . Even Q~~~m~~ who agree.t~.aggressiv~ investing 
0

ol' • , 	 ' ; :: ~ , , ' I':: : I' , I 

dq.ijot impl!citly a~thorize their brokers t~diplete ~~ac·t through commissions, markups 
, • . ~" ; : L , ' • • • '. ' • ' ' , • 	 , 

.":.· and riliirgin charges. Michael David 'Sween'~~-.;~~ch~ge Actiel, No. 298·84, ·1991 WL 716756 
. ,.r. . ' . . · . : .• : ,. . . 

);.~ : ~ *J·(Oct..30, I99lj; shem:s~n Le~~: Butto~:j~., ~~89 WL 2~:7~Q'-J at ~2; s~e ·~o Costello, 
: ~ : · ·. . .. ' .· :.. .. ..fl.:. .... .:·' ,li !i... ' ' 
·7i:~ :F.2d ~t 1369.' ·From January to Dec~1¥r. ~oos~:: ih~~~ere 191 tr.an~cti~;>ns iri the account..::.· ··. . 

. . .. ' " ' 	 ·• 
. ' • • ' • • ' • . • • • ;. , ! '· . • \ • . ..,... 'IJ."· ,. 

.. " " ' r ' ~ 1. .; . . involving a total ofaround $8.2 milliqll: ~n' pur¢haSes'.ilild sal~..:A-s stated,i ~eannualized :,':.!l[~· 'i :-. .:' 
0 0 ~ • o • ' 1 • ;I I 

: '! : ~;• j ,t t t ' ' . 0 ' I : <• : • 1 ' ·.:: !j 'I : I ,>l ' · ; ' ' 
1 0 

~:·~l! ~i : i~ovef'rate w~ 56~and thecost-to-eqi.ri~~~tio w.a~.7~,~~- [DOJ?~t.:;155.J As a result ~fthis . 
• • ; ', • • 	 • • " ';'· •• .. ! o.l . I ' h ' . . .. ~': I · . 

.. .txa~ng,-lo&t a~QUt $190,000:. .Thus,:· ~~~ assfuhing~ prgu~ndo, fuat,Bryant was, as 
' : . 	 . 

17 
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Koutsoubos claims, an;,ag~~i~~i~t~cer wbd;und~dd the risks ofactive trading and ~hose. 
''• ... ;. 

to speclidare anyway,~d.t;i'o~!@~iititly'~thQ~e:i&utsoub~s to deplet~ ~~s. account' 
. . ... .:·• I ~ : ~. ;·I .. II :1·· : . 

·.tht.ough ·t::ommissio~s . Because:.it W.~w.~~~. ri~~Q~for ;l:Coutsoubos to contend that ­
• , • t ... ~ I : ~ ! ~ • •!' ,. : , •.' 

.:~~es11eative·ofhow ~ggressive his investJi~.t o~j~c~~s allegedly were ·~·knowingty chose to 
I ' ' ' ' : : ' 1: ' • ; 1;,! : :.~ ', ~ ', ' ' ' ••, • : ,' 

.{ :. ;; : trade so often that he·w~~~·:~k,e:to receiv~~~r~n!liin. ofl:~.3%sfmply to br~ even) j~~. . 

:.·. ' 

..~ ':crqmmission should fin~J ;~~~: ~~Fl~Uinbe~.al~~. ~at K~htsoubos chum~d·~· ;:~:·: ; ·: 
. . . .. : : ....;::::· . ;; {.·.. HJi :··. :·:... . 

.. account. .:·.: · · :: ··. . .... .. · · I : ~ -: ; 
., 

: . . : . . ::(:,. . ··.; ,., :':i.f. ' ; . . 
Koutsoubos m:~ :a.nti,mber of artw.;ne~t~ as#,rting:.~at· the 1a.wjudge erred by relying ,, .. ~. ; 

. " . 1::· ~ . . .:. . . . . ... . " . . 
6~. the Dempsey report·.: ::~q~~H~· Brie$~p:27;.33 ;--,.:No~R~~es;~g~ents iS. pers~ive. .;· . . . 

,, _ I ·,~ ' ' " ' ~ : : " ' : • : ~' ' ' ' ,' : ~•j' • ' J I' : ' ,. : I • " : ' o . •.. 
. . Kotitsoubos argue&:for example; tWatf:~pse:Y's ~~cul~pW~ do .nC!Jt'demonstrate cb!-ifn,ing ·:: ..,.. 

:·.. . :, ,,;• :• , ~ · · :~ ~·· · ·'< ·. ~ . . .·. 
s inv.~stment objectives irl¢lud~ a<#ve .~~ng. As note;d by the law~~dge, : .' '', 

1'1 ' 
.::: , • ' ~! : , I • J t , •• 

.... , .:;ibOW.~ve;, there is no ev'~~ff:: ~uggesting ~~t-~ten~a to engage in ~ctive,: tradirig : bey~~ ·.1 
1 

I ' J :, ~ ; ; i~: 0 ~: • f:• :"' ' '' ', :• ' • ' , :" •:: ,',; . : 1 • 

the·adoount documents thl;\~;~~:~pula~ by'Kou~oubas~ iBllo subs:tantial, credible eovidence~ ::! 
1 

· · ' :<:"· .. ; : :·. ~ : : :... .' · . r:·;l ,}· ·~ . ' . · . .. . . 
.... . contradicting these forms. :Br,e*~Q!i~ W.~ s9'6069Q:at "'lQS~· ~ ~ · .. , 

' : " , ,: , " ' 1 , 

0 0 

i;; :•, rr:· ,00 

Koutroubos·al~ argues that ThJ~pseYifis cal~atl9ns were imreliable~ He claims th~ · 
, , , ,.1 •1 • , • , I ,' 

: . . .•. . : .: . . : f i ·: ,: :·. · : . ' . 

~ ·6a1cU1ations were WU'el~bie ~ause: (a):t4ey· ignot~. :'thlit.the transactions occ.urrecl':during.·a 
. •• : JI,Jil i ~ I:' • • . ~ . . 'j • 0 •I • • ' 

uniqUe·period oftnarket:d~cii~e'·~ tpat . ~ke~~. tH~ re5ults; (b);.ih~Y ignored·the use .qfstnp:to;s·· 
• II : ~I o ' * : ' o '•J/ jl I 

..orders in the accowrt. ;wpich also sk~~ia;.Pte.~suf!S.; (c~· they ipeluded miscal'Cula~Qns; and (d). . .. . 
' . :i'· 

:·· :they· were biased in fay~r;Qf th~ SEC beca~ ·I;>em~ey:s: Y.ife works in the SEC's Miami : 
: " • ' • • ~ •• • :0 • • • • • ·~ • ; ·: • • ' •,, • • .. • • • 

Regional Office. K~utso\i~~h~ef, pp. 2~:j3 ~ B~Ql\a)~d (b) -the market decline and the: . .... ~ .: 

· · .:...;::: r:::1,. · :~: . · ··:·· ...~;, · · · ; ·: :· ·\ •.. ·. :;· 
! .;; · stop loss Qrders- f~~!.because, a~ tlie: ~Y,ide~~e·sr~w~, npt·watit to be in the~ar.ket ·· 

: •• ~· • • : ; , ' • ' , i• ~~·: I • ' •: ,, •, 
::.::·;.:during the market ~ow.ntUJn in·2008, {'f.;,86,~ out of:the market ' 

. f: . . t : ~ • r.:!I "" : I : • ,'.' I • .: : ·• • .. • • 

by converting his iiwesulf~ht~ :i:i,ll:O:c~h, b,ti,~ ~~tso~os~edhim !'ut ofit. [T. 869~70.J.Et 
0 

0 
0 0 

: M :) ~ ~·~ ~ 1 ; 0 * 0 : ° I! f 
00 0 

0 

. w~ d!Jring this sam~ :t;ime that ·Koutsou~~ cpn~<:ed~ !aH9W him to:trade witHout .,· ' •'••I 

. . .. : . . ''' ti •; ;: 



04/04/20 14 18: 04 FAX 404842 7879 SEC ARO TRIAL UNIT @026/0413 

authoriz~ti~n/ ff. 865·69;;:8'73-174.] Kout~~~~~~~t now ~ptelcl him~lfwi~ market decline 
...,:·:.. " 

1
' . • ; , ' , ·: 1,, : ','t t>i;:•. • • • .. ./ . 

: : , I•' , • : 
anti sto; loss·orders when·his customer expressly~~d:to get.out of th~ market altogether and .. ' . . . :'". . .. 

.. ....... . : ·. : .' I,

Koutoou.'oo:·..s:· ·. · ..talked him o••:t of1't·. ·::; · • · ~~ ~~.~·~ :· • ' ... r. · \' . l!•'i~·:.• ;: 
l I 

. 

' ,!,! • J, • .t, ' . 
" ' I .., . ,, • u 

.. •. ..·· ..:: ;, :.. .~: R~g~ding (c); the:::hlle~d miscak~~atio~~~ ~~uttsou~ id¢ntllles tw6.! ~ As co111ciided by .• • II f 

I " . '• . ' I' 
•: • : • • ' t . : • , ' • ::~ • ~ • ' : I ;' ' ' :, • • ' 1: , " . ·~· 

·· ·· t·~m..·. · ' ...... ,,Koutsou,bos~ hQU(~er, one~~ alleged Cr.F.dff!·~~ to customers whose acco~ts wet~· not •!• . : ;• ..: . ~· ·,·,. .. ' ' .. . ',. .. . . 
' ''' * I' ' ' ' '• '" "' ' ' ' J ' 

. ~ ·: ! ::, ~: ~:fountf~. be chd~~d:. Kou~s' Brief, p.~~l;~:fi~. l'8;..:~oreo~er, Demp$ey did not :make a .. ... .... .. .·.r~ . 
• ~I ' ~ j : '', ~ I • ~ • • • • :: :~ ~ : ·' . : o: •' ' :• ' :: ' ,'! ' 

''· :J:?i~e ~as set fe~; 1~)lis testimony~·.rus· vie~was·.~AA;~dsi.~n qpestioiicam~: ftom taxable 
>' : ' ' '' •' ' ' ' '~ l: ~ ;.:~ ,::. ' :• < ' I ;,' '.. : I I ' 

; ' I ~ 'I incQme ~d· sho:uld be tr~tedaS a divideri~. ~~'C~~~~r.J¥· :ri~pSey .~}culat~.~ them.., r:r.. 3231- ' . 
••, .. . • • •• ' • ' ' ' I I ' ' ' ' ' 

I··~· : :. :.:..;.:::.32.}:·:With resp~ct to the ot!Uir alleged . .. .. ~oufs'cilibos .claims that Dempsey made an :, 
: I • ' ' ' ' •'a!: ,: ' ~ ' •* ' I I' • L• l ', , '' . ,. ' .. . .:: :: ~ .. ~.~or~fu·t.e~pecf toith~ ;trading results:'W, ~d~t, in fact,. made.: . " 

'• 
' 

' I t ' o ~ ~ o ' <I' o 

· .·.:::.mdj~y ip the·:~4count duririg 2009. As D~se;y~~4~ed: !iuks hi~ tes~~p.y, however, tb~e 
' • ; ' ~ ~i •:, • ' ' •_.' :-; :,' ' ~·, ": • L ;' '•; : • it ' 

,;'1Vas .n9 error. [~: ~l:~6·85; 3291-92.] The ~ift~:~:fferi.Dg investm:ent o~whichKoMet·ht\sed his ·' 
', • ' ' ' .' · · ··;f.1~.. .-r . ,, . 

arglln1~nt~w~· made ~t~ide Garl50n~.s·· ~. Turn~~~cc.ofutt ,::[T) 183·84.] ·-·~er 
.. .. ···; 

.::: tr~~rredttre securitie~ :into his JP T~~~ acco~~~6~t S;Uch.~sfers ai-e routinely, treated~ an 

:..::·:i~of.ad~tirinal capital·for purposes oical~~~pm~[~i~t ~~ Io.~s;. ~i.i~\w.rea.lized gains:at(l. 
I' • • • ' ·, .., I f ,l5 . • t • 

' • , : J. I : •: , j ~ fj:i,I," !.: ' ' • ·; , ' ," ' , • . • ' 

not pr~petly· includeU..;·f.M·i 3292'.] 'ni~s,·t:her~:\\las :no inis~culation in the 'Dempsey report. 
.;· :·:· :· . . . . . . .·. . :; . . 
·~inal~y,·.regardjng .(d), Dempsey's :11Ueged bi~,~m, favot of th? SEG~ Dempsey disclos~ 

; ~. : . ~.. . . .r.:: ~ :c ;: : . .~. . . 
the f-aCt that his wife worked in the Commi~~~~~;K-fiailJi ~egional Office in:~s repOrt; which .·. : . •.•; . . . ~·· . .. :· . . . 

~fii~d: welJ in advancl,;,~f th.e hearing;liHe ackno\o'f:.i~dged~e fact durlng the ·heat:ing, ao,d 
' • * :' : : ' ' ' * • I *' I :: ,: :: ; : ' ' : ; : ~ : • 

·:;;· coritlmied that he dlq·not feel there was a..~~~iijO.,~ .o~:h\~st ·rT. l:ll5-i·6v] .R.espohdents~ ····. 
.. ••.,·. . .. ,!<! :! ,• . • . , ;:: ;:·1, ~ , . ·: ~ ~·. • r . · '* • ~ , • ; .... 

• f : 

'l :.· ·cp~~j conducted lengfuy· voir dire ofBemp8ey on.this and:many other points,- and the law . 
;j. · ·. :: . ; · ·:- . . .::.:·il:l:.H: :. ·.:: ·. . . 

: :. Jud~·detennined :D.empsey was qualified :w. t~s~~ta$.· ~·eJq>en .witness oa: .~e issue ofchurning. 
.. l • .,' .. ' !!' ' ' ' : ' '; • 'f I I ,; ,', • 

[T..~ l~8-S~.] ·Moreover; as·the. Co~is~on;bas p~~X!()usly .no.ted' in cases inv~lving. allegatiort
,',"', . ' ·.. ·. . ·. . ·. : ~ : .:: :: .~~·: ·~: :: :.1!~ 1!..:. . . . . . 

·.:·. ·ofexpert..bi:as, Koutsriubqs "was free to cal)•:lin::~~pertWihi~ss ofhis· own to· ~lenge
. ' . . 

19· .. ' 
' . . :~:. 
' ' I' 

:, :iI , I 
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.. [De~~ey's] testi:tirony, but he did no.t do ~);:· .Luis wkue.t.Cespedes•.Exchange Act Rel. No. 
• , o' I ' • •' ' , ' :i:;(:'; i I ' , , 

.n!.s9404, 2099 WL 3670~6. at~8-'i; fFeb. nt· 2oo~). ·In ~~~L~e:lawjucige : ~d .no;.. err if.\J·i · 

considerin~· rli~ . e?Cpert t~stip1ony ~fl.oui~ ~~~~~~Y~· · !:(:f:'. . ., , .·. .. ... 
' I ' • • '• .. .... . ' :::·:·.. : 

.... 
.. . . 1, 

...,.. 
I ' ' ' I 

.:.:···· · ::; :·:. :-,. : · ,:. ·According~. ~e Co~~ion should concl~!o:fi11' at the ~~ns. that ~utsolibos ::'· 
• ' . • !.. ..!I. ' ... 

recomm~~d in th~. ~acco~t from .j~~~.thro~::~~m~: 2908 w~:~c~~ive,: 

' ' ··.· . . 

,: 
' •.· 

. , ' .. . • : , ' ' ' I ' • o•t. ' 

.... · "·:. ; .2• 
' ' '"i'! ~ •.: 

.Akey facto( iti·idetermining whether ~bmrol~~ts is·whe~er the customet lack~ the. 
' I ' ' •~ 0 ' , ' ' _. , ~ ', i .i >.:I :;,;;, '::'• ' 

0 
0 1 ;' 

;:... ~Pility t~ manag~ tl,l~ ~cco~t and rou:til'lely folibW~ '.f:he ~~~endatjOrui ~fth~ :J:egiStered · 
. .. :·: .~· ' . 

,, I representE.tive (as oppOsed tcy.exercising:intilependerit·~'hligment):;: Mihara y,:pean Witter &·Co..
".·. . ... ' .·: ',. . . ; ~>.. :': ' :::,:;. · ~· : · . . .. 
':' m.~ .~}9 F.2d'!81~' 82.0-2·~ ;(9th Cir~ ·T980}.' Re~~ered~P.~~tati~es m~y· "~xercis~ de facto· . 

• . : , ', ;' . . , . •~j. ; • •!~ I: ·;: :' •..' , . 
:: ·:: ,;n~oJ wlrer~ a cus~om~ p~es·~~ ~~d:f~ith' ih;; ~~broker· a.:tl~:fouti'nely, follow~ hls.broker's 

·ad~~e:r'· Cruse v. J39ui~We Sec.of New yotlq;.lmc., 67.~r: ~, :Supp. '10231 1OJ.O..J 1 (S:D.N.Y: . 
• ' : I lj ~~" ' I ' 

' ' ' ' ' ' : ' • ' • ,,l ,( I' 

~~: ~1987). De facto cobtrol ofan account maY. be. infe.4 from··~u the ~ and oi~ces, and 
~: : ; ; : , . . ; . . ' . . , ' ::.: • . , : , ; , I ·. • 

reqtiii~! an ~q~iry into ~~tlier the:brok~· ~~~~c .cust6!lier is responsible·for•the ievel oft,radin~. 

i·!l, ' J:W. B~~ia::Y: zooj:~.22~1:5;~6 at •24.. ..Tp~ ~~~~~.~tie,. ~~w~e~~' ~' not the -~4tpmer has · 
.. -..·.. ;:· . . .. ··:.~ r; :: . .. . ·. ·. 

. su:ffiCiexl~ ~ntelUg.ence and~~detstanding tO evalu~e th~ ~r<)ker)s!tCCOJ?IUeDdation~ and to reject 

·one ~hen he thinks it unsuitable.'·' .id. (qtations o~~tted). . ' ··:. - ..... ""' , 
' . 

· Factors ~: ~onsider ~evaluating de fact~r~Wltro~ inClude.the investof's sophistication, the . .. . . 
' ... . 

:·investor's prior securities experi~nce, the thl.st and c.O#id·~·:the h1ve~~.has in· the:broker,.the 
:·.; ... .. . . . '· ., . ' ... ' ' .. .: '. ' ''i i!• :. :: . .. ' ·.. . 
·B.Iffrnm1 ofindepe~d~nt r~cll conducted by:the; ipv~or, the ~th anrl accJ,U:acy of information 

' '' .. u ' , : : I " ••• 

: .p.r:Gvid&:d :by·th~ .broker,:and w.beth~r:thein~i:."babllUally'1t.Sllows·the advi~ ·of the broker. 
·.!. ~ . . ' ' . . t • ~ : • ' . >J :. • 

. ~. 199.8. WL 732Q9 . at~~:B-14;. Roche, 1997 W¥1nr8'iq:.¥.t *4,':n.I4; ~e~ also~ ~·:999 

· 

- '· t • • 

;:,: \yt 6Q0427 ~t ~6 . (c~nsiqering whether-.the brok~te%~~~ed tbe'~adi~g ri~ whether the. . .. ''· . . " 
f 0: 

20 

' 
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0 ~ • 

... ... 
.,. 
' .. 

' I .tnvestor:.u;tderstood the trading r.isk;s 'andime.~i~~~~Atio$ oftm!ding on margin, and how.:b~p ... 
!' . 

0 0 

0":"* ' • : ' ' '- : :,~ 1 " • •I , , 1 .,l · . 
0 

the! ·~veslor fo11owed the br6~er•s ~~~~.nd~tions){ · ·· :: .. : ::· ... ::, @J • • •• ; .. 
J! I .. " ' ' ' 1; ~ : 

• ' • • ~ •,. • . •• •:·.. ' '!)'I; · ~!;: : • ~:: , .. I : ·. ' , I' "": 

,: : : 1 ~< ;: In..thrs case,·the·factors p~viously,. i'.eco~·~·· the,~mmissio~ demonstrate that :::I..I :~ .~ 


;. ·; l<outsoo~s had·de~acta control·ov~; th~: ~~~·~t'i~~use .. .lacked the .ahili~y to. · . 'l::·~ .: ~ . :::: .. 
, : ..': . . . .. ,:IJ : :. .d.;• ,.{: ' i~ .: .' , .' . 

ev~~ate Koutsaubos's' reC\lmmendatii:r(~~~?e;pl~~l w~y:,:: ·:: ·. .·... ·· · : " " : ! :~' ~; 

·~· Fir~ testified-~::~1~~~~~g{~~~·- h~!~~ not a ~o~hisdcated inve~to;: ::; :,, :/ ::: :".: 
.. . .: . :~· :: :: · · ·;J · ~ ::rJ : ·: :r;.·. · .· · . ··:, ·:.:... 

with a high-school edooatiori; :Sild l:ack~~ th~ .abil~~ .to m*-e:lnl il1dependeNt evaluation of 
. ·:· . . , ... . . . ,, ,, . :. 

Koutsou~~, active~d~~:~~~y. [f &4~-4~;:8: 88.] B~ause~dpre~o\lSJr~ ; 
taken a buy-and-holdi appi(iat~landhadl ~e.~~agedd)i ~~ctive trad~~ ':be wa:s.not' m'a' ' 
.:· :. :... . ··J\. ,;:;;::f· ../ '.r· ·~~: ~:.:' .:: . · (:...:.·: ::. :.:··. 
position~ underStand that the ·~ql'l~cy-~f¥:ng its'elfwas an ever-growing factor in },;' :·;.>' I:· 

' ~~ ·..: ·~ ~I .::••' ::!~ • •,,. 

:·the profi~bil:i,ty.of the account. :f,j:t!i &48f~; ~~fS·l ):i .:· ,... 
. ' ~ . . . ' 

• :;,; .. I I ..;.•.:: ·s 'fe~~~~ited pri~!~e~uHti~l investmeirt experience;amountiiri~ : {() ... .i;i i. ~ ; ;.. 
' ' ' ' ' • ' ' ' ,i .i I 'j " : ." 


:f! i• .. 1. r 
 ~O'·~roke~ge aCC4!tJt\'ES•Witlt· .:: ~. .·..so~R<>o m.~~s~ betweetHhem. [T. 849; S63 .]!~: I ,; ;~ ' : ;''~~ !9. s~q, ' 
! ~~! ' . . .. . 'rl· I • . . .. .. "I .., ,... . . .. . .

• ' . , . • • ~ ' 1 '" ' I ( ' "• II ' ' o • 1 • • ' ' 

; ,, ,·,,· .· . ~~~ark~~ontrast··~~· ·:~.;~~~ ~~oo~. n~lm~rofthes~a~counts were actively :. :i : 
... ' j ! ; ::-; ' " : : · . •. . .. . . ... . 

" 
·' . 

trilded. [T. 848-49; 878.] 
:. 
.. 

. . 
. 

!~~ .i 
. 

. . 0 . ' 
• I ~ : ~ 

..~ecisio~. ~o inv~st.a.ppro:cimatety· $Z50j~· ~th~ him oY"edlie life ofthe.account, which' 

~as a quarter of-s: ri~~ .wort~.·:jt~~ cjrJ{, ('~:tms~·Jri~· ... [t)hat's the reason I sent 
. . ·. . ·.· . ·' · ." ... . 

.. · 'the money,'); 864; 876; 1:027T'I !et#fm miu<~:.~e ~d~s'because I really trusted the 
.~. ·:· . . ' : .. ' ,: ·, . 'I:·. . .:,;f : . . 

'1 ~~ I ·: . . guy'');'DOE'Ex. l48.J ·.:..: .:.:.. ·· i · r.~ l ; ;::: · :.: · :·... 
'i;., . : :, ~ ~l . : • • :~ i 

:·..,;· :f'ourtli, Koutsoubos enoo~r~~d t~ih;quj!llh controlof.the scCDllnt to'him, 'I*' • . . . . . . .. . . .. . . ." • ::~ l;:J:· 
, I '•' ...,,. ..·:.~elling .him "You. sell lumBer, :and ru·: W<.~ :~'ar~~fthe: ~Wh~." and.• in fact relied on 

o ' o ' .I : ,' n o I o ' •, : , 0 : l>j o * 0 I 

~ ~ ..;; ~:. 
,;, .:.1• . :··' · those'recommendations ~t~Y. )P~% o~th~!~me:'When making trades in his account. ,,.,,.. 

• o l • ' ' ' ' ' I
''" • I 

.ff. 8~6-67; DOE Ex. 25:] · : 


. . . 21 ' 
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. . 
"doing:no in~p~n4eut :t~S~41r.:cwrm-any ofthe co~WPlies.Koutsoubos· 

•' ' • I t • • :": ,:·• ' • •' " ' 

• ' ' ' 'I • I • ," : ~r 

· reeommende~L ~ £1'. 8!S?; 919.] ., I •• ,JI· 

• • j• ' 

I I • ' 

····, :.::·- ~~ :.. level of~i.~g that wasiaking·plaeej:·*lii~~~:~th~ .commi~sion,:s:bemg ~b~rged and 
• : ; t : • • ' • • 

· ·:~eir -~~ulati~~ t#npaot ~hen eng~ging~ in ~ti~~ ~-d~itg. {T. 873.] ..~ . .. 
: •· ' • • ' '• I •: ; '• 1 , : ' ', i 1ij !, :I: 

Ko~~ubb$' de fact~ ~ntr~)i b\ler the:tta.~i?-g;}~:~~-acc~U!ttiis· ~so..~ifest from · 
. ! f 

. .. ~: ~o.iltb!}y.' a9cotm(t ::statemen~. which show that-Ko~utseubQs solici~d most..ofthe 
:•1 ' , 'I •'' ' 1 . ' • ' . , .. : • ' • • ; .,:•• , : , 

1 

. .transactions, [DOE Eis)25~ l4!q This conctW;iotlis ~~i~tenf.Willi the findings :.in the 
0 0

1 

: I •: , .1 , 1 :1 • ..: :. • !,! ...I ~ :: · ~;f. ,; ::: i i. ' • ,· ':. 

DQ~p$ey expert report.on chuniing~. :[9.0~E~·;",l~·~~(i'~the maj.ority· ofth~: trarisa.ctions:in tb.~ 
• ; .,,' •• '' ' ,. , ' I • : • 

. • • I: ·-atcount ·W.'iJ!.e, solici~ed -~ ~~utsoubo~, thereby i.ih~tying.Ns:cbtitrol ov~~ dire~tion· of 
· · ~ : r·· ~· · .. . · ~~~: f = · · · . . · · 

...>::trading in f:be.~M&uw~:). The conClusionthatd(o~~Ms· controJI~d·the tradfug In th~ acc6unt· 
' : :. ' . ..•· .: . ' . .. . ' ' ·,: .. ' 't•:: ,, t ~. .. ' 111 1 • . ... . ~· •. . . . . . .........., ri J; ..cI • 

• 
• • • • I I I 

• 
~ • 

:.:· is also consistent wi~s ~sti~~'~PJ~~· ~~~~- ~n Ko.utsou·bo~i:: teBo~end~tlo~~ 9~-
.. 0 . . •. ; . • :· : : : ·. ~; : :;: :::; . :.~ : > · . .. ' 

99Vo_ofth~ :tune when ·maki~g trades~ Jf~~J,~~lV!: :: :.:· . 
· :··. -: . · : :·:;·r\;:>:' 1 

;: ~·; · :h' · . 1 : ·;;~ .' 

·'':'Fthlh'er evidencing'K'outSoub'os~ ·&>hfi.e.6:>~~:1rading!in the was the fa:et 
• t • • • ~ I ·: : • ' 

.~· ~outsoubos convince~o give KoutSoubos ~g discretion: As ,nb~· in the Initial 
• • • • • •I ,. , • 

' ' .. 
De~ision, ·at one paint. ~OutsOYbos told he ~ted ~9· be able to ~e· Without first 

:.:~etting . ~pprqv.~· frornill· b~use ~ne qa4, ;~~~~~ching:- ~i:es~~. 201:1. -~-
·.· ... 

59606~0 ~('"10~~ [f: 865-66.] .~;; ~~i~~isouMs~eaftet·h~d un~e~able control 

· over~dinii~:th~ ac~~t. and ~e t&~~aa~.~~~~dvatice appro~.~· M. Th~ :~~~judg~ 
, ," 1. , , ,': ' • , ' • ' ,. :,. : :;~:~ : I •: •: :~•; : ~ ' " ;;"II: ' ~ 

e>q)r~~~ly~ sftted that '~{i]nas.mucb as ~~:~~;~fm~S.;differ" as: ~o whethei.- gave 
. . . .· . :: : :: ll·· · ~~~ :~ :, 1:; · : ~ . . ·: '.':-. ·:;;1 . 

such a~proYW·i I;find to be mo:;e·(i~~b}.~~~~~$ point~ Bresner~: ~013 ~. S960690 at 
', I: ' ' .'•<) -:: ' ~ • :,:.: ~ ' • ' o I •' ' ' 

"'102. •. 

. . .; :.~; ~.: ,.......

'I'• ' I 

, , o ' I '~ o :fi' 

... 


I , , ,, ,. , 

"' I ; • 

•< 
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. . 
.·: ~J: ~ ~ J~ ~ · . 

.'•.; ·~ .: ~ i ~ .' . J : 

. , , ,. ~ l:n the Ini~aJ · Dectsion, the.lawjudg~ ;~onch1ded ftu1at K:outswbos· ex~r.cised. defactv · · .lj . 

.:· . . . ' . . . . . •il ·: ;,.. ,;• ,. . . 
: ~ ' I 

·. · co'*ol o~¢r - sJPT ~ou!lt":·a·r~imer~~oo·~i:jV{ 596'~69{)lnt •:102. I~ his brief, 
.. . . . : ~· ' 


..; :;:' .. : :Koutsoub9~.: argues that, when :dete~i¢~~ ~~~~~(octo R~~tJ,ol existed, ''the con:teCt ~.q~r-Y : 

. . . . . . · ~·.1· ·1 t ' . ' . ' 

" · 
::·. is ribt, as; 'the Deci·sion 'ineQrtectlf,..~aly~ci:; ~h~t'&e~· ~e:. hroker: initi~tes Ule · tt~des:{~.~C. ' • •.. '! ! •.• . . ' . . .. . . . . ' 

.J ...lOO]•.btitrather . ~hether the ~stom~r.l)~ th~~~~~~ito. e~~~cise~the fin~ rightto ·8ay.'ye~:.:Or:: . 
••• • • ·:.. . ,: • : :. ~ •• ,, t •

• I. •: '•t • 
,, • .•. '1 ,:~1· . ' ' ... · : : · ···· . •• -: ~i :: . j .. : .~ . 
no .. ·~ ··Koutsoubos .Brief, p. '6·7. . .. .. . ' ..· :···

' .. . ., 

As an initiaJmatter, the ~Co~ssion sho~ld~~~e thati~e.~and~' used by the law ju~i~ · 
~·· . . . . . :" . : ::: :j·· :: ~:iil: :, / '. '.'' 

11 
is.corr~~t. ~e. Initial Decision citesrak~~~~~.i9~¥.nission. prfiCedent when articulating tlie.'test .,.· , 

,' •' ' ~) ;' !I : : '~ t ' I ' 
.:~n !: . 

, I 

for..d_e fa<:to:control: ' II • : : ~' t ~·?:t ' . 
De facto GOtdrol ofan a$.count may be inf~rrea: ifrom:~~ the facril and . . .. .' 
~ircumstattces, and requ,ires ~:~~~9i~:~&:the.tthe .bi:~ker ·o~ the customer is .....li 

.•;responsible for the level oftraamg.::nw~. Barclay.~81 SEC D.ocket at 1657. "The : 
topchstone is whether·or 'Q.ot·the·cuStomer has< stifficie~t intelligence and · •!·'• 

; ' ;: .:·::: .: ·<'. ~~~rstao.ding t0 eva:lua.t~'th~ broker's reco~dations a.ri~·to reject one when .. .d; ~. 
·: ., he! !tHinks it l.inSuitable." ht. (citations omi~'.;,·ffhus;:a c~mer.does not gi\'.e·up 

.. .. control ofhis account ifhe has sufficicmt:firi~~~al acUmeh to determine his :Own :.! . ... 
. '·' r . 1best interests, even ifhe~acquiesces in tJJ~ibi~.k6-•s mana~ertt'oftheaccount. & ··... ,,, : . 

t '• :. ~ !~/ r ·!?actors to consider in· ~v.aluatijn~~ (illJ~~~~,n~l incluqe the .investor's . ) · · ,, .. ... . 
.1 "II• ' ' .~ophisticati0n, the inv~~tor's ·P.n¢.': ~~~~R~:expeti~nc~, the. ~stand confidence . 

the investor:·has·in the :Oroker;·:tHe:a;m$'t:.Orlndependent re~arch conducted by . 
.~ ~e inve~tor, the truth·and ~~~qp~ronnati~ providedby the broker, and 
· · whether.tl}.~ investor '\habittmllt,~:·r~fl~W:$ the · a~f.ice cifthe brok~.:~;· 66 SEC 
·Docket .~t 1892; ~oche, 64 ~~~ D~~ at 204~·p.l4; ~.also~;· 1:0 SEC. 
· Dockerat''936 (consil:lering· whethebh~ brok~:~~plamed ~e trapmg risks. . 
· wb~lh~.r the investor unde.r.sU>Od :the trading riskS and,. the Unplic:ations oftrading 

. ' ' · on~in. and how often.th~ investor followe~$e brok~s ~inmendat'io;ris). 
' : · : I • ' ' ' I I ' _; :• :• • 

. ~ i : Bresner,.~t)Jj. WL 596069.0 at •99~ Nowhere does;~~~iUhe s~pe ofinquiry to whether the ... . . . . . . .·· .. '>I '' '' ! 

brokM initiates the trades. Moreo':ve,r,;l(<?t4spubos·~ho Cb~ssion:authori.ty to support his 
• ' l ' • ' ' ' ~ '·, ' I ' : 1 ~: I , ' ' ' 

.... ....
t• 

'I ' •1t I " ' 


.::argu$ent that a ·customer retains colitrtii~~~~. accoul;lt:~s l'ong as~he "h~d· the ; capacit:y to , ... .. . . .. ... . •·. . . .. . ~ .., . . 
I • ';I ' ' ' . ~ ', ! ' I' ~ · '•' •' • 

•' .. . .exer~is·e his'•right:tq say 'yes.' .or 'J:l.Q~"''· :KQutSoubos.' ·'Brief,~·· 8..,,, 
,' 

1 
I " :0 'I ! , , . 

·':>: To.the ¢~tent Koutsoubos jg :~~g~~ti~g that di!Jlzcto ~onWl cann0t exist.if the customer . 
·: . • •• " . >,f, •. • • • 

~phy~~ali~ ~~apable of say'ing t1ie.~dt-d!t•no/' an~:~t tb~ question of whether 'the broker 
. . . . ··.· ··' . 

. : .23 
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: .'• 

.. '.'·· .. initittted most of the trading is .m,et~vant', · he~~-:~iinply wrong. :f4e Conunission h~s corui~ent·iy 
. ~• ·' 0 • • 

• " " 11-~eld that ·inv~tol- s~p~~~iditi'on -i~ c~iical t~--~~!.rii~~tH~ control element in the ·cbllmiJ;tg 
.. ·. . . 	 . ' '·· 

.:. ~ 
., . 

· ·:·. : j, i ' .,.. . , . 

. . : 

their accounts...• ..·· When the·~nst6mers d~~d~ to effect th~ transactioris.~t i.ss\le; .they were:. . . . :·.-..:·'\ :· :. L ·.:: . . t ...- ·.. :· .. . . .: .. :. .. . 
::' relying total:ly on·[the respond~tg.J:0-· · :~ ::·:: ' 	 ... 

. . . 

.. 

' .To~eex~i~tKo.:~~s'-~s~ept.i~~~-was·aso~hi~ti~te~inve~or : .. ·.. :· · ·: ~ ;· : n~ 

~ • • , I : .. ' • : :~ ~ ' ' '• ', ' ' ~ • ' 	 ' 

. capable of independently e~~~~g. tb~~~in~ :~~~~~~s recommended, ~either the.facci nor. 


· the.law support it. Ko~~~bos ¢1~~· ~at-~as a;·successful businessman w~. had~ . 

cquple small brokerage:~~~ bef6re. md~~~d ·his ~ Turner account activity and.spoke with 


. .. . ..; .~ :'f _! ; • . ~: .. 


· Koutsoubos about it, and·rejected uns~cified.recommeudati.0llS-from Koutsoubos while 

.. . ;: ·... .: ·~~ · . •, : ~: ·:~~·: :! '' .:.. . . ·< . ~ 


. occ~iona:lly proposing his owri·:inv~Strnent !~~as.. .KoutBoubos• Brief, pp. 8-12. .A~ :an initial. 

' 	 ' . .. . ...' . 	 . . . 

I : ' ' • ' 	 ' '1 . ,' • " ' ' 

· matt,er, the Commission:$liould:hate:that ~o~p~' o*ly support for·most ofthe~_ "facts" are 
'* ( ' " , : ' ' : I j :j ..:: ' : ' I 	 ' ' ~ •I 

· :·;'citatiOns to his own.tesili:Q?ny) and ~(,ither~.~~~¥~ ::c~b}e SUJ)Port for his claim th~t-·. ... 
l!o • 	 o. .... . .. ... 

... rejeCted'any.recommendati~ns or ma4e~y. in~~~~nt ~uggestion.s to Koutsoubos. 'l~:~?UtSoubos• . . 	 ' ; . . . .. : .: :. :.~ : . .. . .. .. ' 
, • •• t o ' l I • > ll lJ 1 ~,! , 	 , 

·.- Brief, p. .IJ_ s testim'ony· ~t T::84~~85Ql..;! ~~1tKoutsoubos cites, ~oe~:.not incl~de 
! . . 	 . : .. . . 

'24' .. 
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: ... ·.· 

. ; . :: ( :: ~ ·. ~ ~ · :~ ~· 
.1· ·: : . 

testimony~~~t declined a ~({~~omm.~nq~: by ·t<~uts0ubos or e-w,er.m~de. an .-:· ·. 
;-: . . . . . ' . ~ ·( ~: ·· : ·;.. :...' . . 

. ; . I " ·,·:,..:;, · inves~q~.sugg~tibn:toJ<;outsoubos..~~j_,:;· ... ,i:, ,. i::: , ·· 
• :ih:!fi ;i;.f:: : . . . 


:;:: :, ::,·: .;: N.ror~Qyer, even ifhls assertions ·~ei~· true, the :tat:!t~· :W6~d nci l-·be.Iegally su:ffioient to ' ' . ••I· ··• 


·: :::;.:: ~ . ': ~st~blish~~a~· -.h~ ~e· ret}uisite ~v~~~;!~~~:~~~ti9n t0 :~~:.a meanin~·l in~epende~t . . . ·:':: ·'::. 
' .. . . ·. . ' { ... ·: ... ~ . :: .. . : . . . .. .. .. . ~ :: 

~.~ ::: : : : ·.~ysis: Clf~outsoU:b0s~ recommendations~ .Q~rt@P~9.99 WL 6004~7 at •6 (Conunissici.a:~irupn :<: · ···· ::·'·: 
•! :;; . . . . . .' . H: I·~:: . . .:... . . l "''' I :1 • 

•11 . ' • • · •• • • 1k.r ' . .: ' · 

·reje.cting ~naent appeai:of.coxgrplissue;.:uAJ.though :R,4.e~;.~~Ustomers may have been .. . 
'i::": ' ' ' ~I' ~ . :: : : t ~; ~ ! :; .~ :••,:~· :': '' "~ :' • ' 

... :~: ' ·. suce'ess~ businessmen ~d most 0fth~~a~. ~~~~~~~ee·of high~ edu~atitm. they. were tot:~lly, :· :J· . · 
. • ,· : '.. . .... ..:: ·: ·. : ," . . : ' 'J: .. • . • •• 

~ . • •• •• ' ' • •• ' .. ' • !• " ' ..... 

.... ' :.·lacking .in;the de'gree ·otlrivestor ropb;isticati~~·necesSirY.: t~ t}llq~d:Rizek's 'strategy and .... . 
· L~ • i :·' : . .: . ;:~··: ~: ·: i·.' .;' . . 
·::!i !. .,·...:unable·!to·•.rtlakeany sort of independent eWiuation ofth'at strategy.'~); .Joseph J;.Baxbato, Initial . :~ . 

..., • • • • • < • :: . • ... : . : .: : . ~ :: • ,; ; • 


' ' ' , ._ , , , ,.,, , ,, .. ,, , •' I' I 


Decisi~~·~= Nm'l'Ol, 19~6 WL 6646i:6. at ~~:~~!i~~~:; ~i4, 1~96H-PJ~ough custemer ''ha~ some.... 
' : ' • ' ' I ' ~', ' * ' ' ' ' ' ' ' ( ,' ' 

prior inves~ent:~xpcmen~; authorizcll the. hansactio~ ft~ ~!~.~ecount, and kept records of his ::: : ..,,, ... . . : ... ' . . . 

·:trades,;he. l~cked: .vital information·a:bcut ~bin~es~~~ :!l~··.Was making .... [and] ~ unable to .. :- :: ~ i: 

11'1 ( , • ... ': ..... . :· : • •: .. : .: ·.. :.:: ::: : :: • .. ' •• : :·:··-~. 

make: an independent evaluation~· ·ofthd:itb~r~~:~~~tnendatio.ns"). ,. .· · ;. 
; t.: l" ' 


.. •. ' : I p,ll. .o II ~" ·' ' · . , _ . 'I' ' . ; . 
.. . • •• ,q , ' :: •.. ,, ; ,' , !,, '•I;': •: ~·· ~ •;' .! :~· ' •: 

. . ~ Im s~ there is no legal error hete. The-:~t:andard applied' by the law judge is conect, and l;j 

.:,·· ...... . ' ~ . ·' .. : '!'t ~::· > .' ::' . :. . 

th~dnitial· Elecision·;Correctly applied tJie·f~~o. concl~: ~t:ffKo~ubos exercised de facto 
1 1 ., ' • I :: ~ i ' 

s .JP.Wo ~ccount." B;~~ 2ol3 w.t~ S.~6~~9o at:*l02. -was "lackiJJg ... 
. . .:: :"' ' . 

in the d'~gre~ of.~~'iesto.i·:~isticatio~·:ne~ to'lin¥,~~ [Koirtso~s'] $tla~egy and 
' . . ' . . ,,.. . .. ... . 

unable·to ~e ~;,r.sc>#6rindependent e....JJ.uation of~~i.:strategy.'~ Rizek,. 1999:WL·6004~·~~ :;;. 
•' ! . • . .. .. ' ' . , 

*6. M~re~ver, ~:retlee~ by the ace()unt ~~~entsa~4. ~n. credible testimony~~~~ ;;, ~:· 
. . . . .. . 

.!. ,
• • ,, !. • 

rel~~d oli Kootsoub0s' reoommendatjcms w,hen making:~~~e~ ~n his·JP Turner accoWll, and mad~ 
' ' ~ l ' ' ' I • ' • 1' • • • 

1 

. . no attempt to.assen.contro1 himselftbtOug~{P.\dtW~ri~~~ res~ch or trade suggestions:.. . ·. ,., :..:" .. :~ .,) ' 
.. 

. .. ; . .:.: ' ,. .! · ~ J!:: ,, . 

.:. 3. ·: . Koutsoubos Aeted..!f#b Sci,Wt~~ : . : . ... ,. ..i 

Th~ ·~cien~F. requirement for churning is ~~t·.J~~~ the. re~Stered representative acts to:. 
. . .11·· ·· •. 

bertefithim~lfby ~ng rommissiona.; ratH¢,thati aci~g::for'the bene~~ofhis customer. 
. . ' ·:· l:j::: ..· ." 

•' 25 ' .. . 

~· 
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:){oehe, 1,997 WL 328&70, at *4, (citing.Mjbara.,: ·.~:i ~:f:fq·.at 820-:-2 i). In ~e,·eontext ofchurning~' ~· ~: .: 
: ·... . . .. .. ··r . . : ..,·. . . . (' . 

.: the~'7Uisit~.~ci~nter,may be ·~inipli~inr.:the·n~~r~('t~e con~~/;" ·Franks v. Cavana.ugh•..7·11, ;,,. .·:. .. .•r.fe ;· 
. ' :.'. . . ' '":'·<" '" .... ·. i: . 

:,··F. SupJ{ll86.1191 ~SiD.N.Y. l98-9);::Scienter ~eo 'niliy ~:establ,ished upon a showing of 
•• • ~ • ' l • I . • • , I ' , . . : :· 

.· · :· · r~:e5sness:" 8hamy. Coopers·& Lybr~,.~~~-¥·· l.J5, 193::(3rd Cir. 19n). 
0
 

• o , I 1 : ;: ~'; , , ~ : ' ' , • 1 , o ' • 

1 0 


S.~ienter in a: churning ca~·may be·b~~Bli~h~~l.~y prbofthat.t~e broker aeted with ,.the. . ·i:. . 
• • • : ' I~ ,, ,, • • • , • • , ' ' ~ .' : • ~ 

· ! :~ . .. .,.. . ' . ' . . :· ! ' ' · . . 
.. :·mtent tO'defraud or with reckle&s disregard'fo.t~the in.~r·s .int~~~ts. Roche• 1997 WL 328870 ~ ·· .:.. ·· 

: ' ', :':. .: ' . . .:.~· . ' : ..::.':' ' ': ' ' ... . . ' '• 

.. .' ·at *:4.: ;~a~;Jtors·t<J· consider in e-y.aluatini~i~~t~ii(n~~d.~:wh~~ the broker.. investigated and 

. ;., evatu~ted:the. ~uitabiiity ofhi; reconune~~~fi~~•.~~yfhe~~·~e recomm~ndations. were: in fa~~ · .·:·:.;· ·: .:.:·: .:":: 
.. . . : . ~ ·.~ ... : . ·: ~ : ·. . . : . . I~ : ..·~ : ..' :. :·•: 

s~table ~or his customers. ~·~1'~8 WE, 732~~ a~t t.~~~ ~oth~~;~nsideration is ~e change ..~. ! ~~ ~· r:J::i ·~ · ·: 
"' ' ' ' ' •' ' , , , ' ' I ' ' 

• * • : ' .. .: ··.;:!•'. . 
inj:JOrtfo~o value relatjve to ~acti9n costs;. l~ge~?lio lo~~. or even small profits, . .. 

~~bin~ "':'ith consi~~rable tran~?~~ ?os~[·i~ ~A~~nt~~;churning..Rioche, t997 WL 
01 ,• • ; ••, 

0 ! '\ '..'J :!~ : ~ ~:~·~ ~,. ': ,:' . ~;. '' ' I 

328870 at *4; Samuel n. . F.rankli;ri;: id;;bffi.paD.~~~d~eActlRel . No. 740]~,; I964 WL 66M7 ai 
0 

. ' ... .. . .· ·: ': .. 

*~ (Sept;·:3, 1964) (portfolio gainrof~~~8!84 @!.itri~i~estme!lt of$1 18,0~8, with $23,694 pa~d.··! ·::; ... :: f::: ' 
., , • too "' o o o I ' o o • 1 •' ' • , ,.. . . . ... . .. "' ~· 

'hico~issions, held consistentr~tn :ci~~~~Je~~~·th~ugg:Portfolis:pr!l;lue.wo~d have dro~~ ~i· .: . . ·· ;~.; : 
'.t . . :....:·:.·.:. . .. !.. . . . . : . . ·: ....: ·,' ' . . 

:had th~~ been.. no tra.ding at aH); BeheVj 6hiriseo &H&.::.~pange AP.t:~l. No. 3967, 1947 .WL .,.. :: . 
. ... ' . . . ' 


14S44·at "'3 (June 24, 1947) ~ortfolio gafu . of.S~r,~o~to~:~~tialJ~~estment of$61,731, with 

. ... · 

In th~ lnitia~ Pecisi~n, .the lawjudge ro·~~Jud~d ~:koutso~b~s ~with the highes.t 
,·,' . 

deg~ ofscienterin·chuming -s~~t}B~~~~· 20l~!i~ 596069D· at *107. In his 
., .. . . . . . 

• • .'. I:: .. , • ' • • , : 

analysis, the lawjudge noted·ihat two·fa~t«s. were p!Uti¢ulady·~bative of scienter: 
' : . • ·: .. . L. •••.: •. • . • I . : ~ • 1' ~ ; • • 

I •II..
''· Firstj Flfpe.One, {Bresnex:.IpitiaJ D.~Ci$i~n iei..'No. 51:7, p~ 37] shows an 


obvious pattern ofcbuniin;g, · Trildmg:acti~ty in-siaccount increas~d 

; • ! ­ :over the course of the a,UegeB ::~~~ {u~riod; ·ai~~it u~~t~.dl'~y,.uutil October'·' 

.~008, when the~e v:ere.fot1Y~~i~~i~des iri'the aec.0unt, wh~~.~~¥ vastly in 
·e.xcess ofanything mdtcated· on~~! acco~t (~mis~ 'At the~ ~~il~~·tbat month, 
~o.~tsoubos' commission r~st~ieti~n .w~· ~haliged from SUJO:~f:· trade to $60 
pertrade~Th·e rate of trading. th¢.r~after:pluttutteted. Koutsoubos admitted 

. ' . ' ' ::.:.! : •2d.:- . : ·'· 
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' 
.j 

,~ ...
• ,I ;,. .. : .· .. 

that at $10()~rtrade · ~~ w~:fu~~,.~~~e~ fu~~~;: bm· that at.$60 ~~ ;trede·be· ... .. · :· 
was getting '"'crushed!'.There Is orily,one phlu~ble ·¢xplanatlonfor~esliarp dr<]lp . ..·: ... :··-- .:· · 
in trading· activi~~:~utsou~. d~ided to ~~p; cpunring - s 'account. I find :·· ·; :·· 
Kou:tsoubos' ~t.ml~ny Ji.fade .D9 difference in bis.:i~ding · 
in .ac~ount-to.. S~on~, Kootsoubos: di~ ooteven ·'~; . .' :;~ •:.. . " ,, 
bother ,to ensure dol&nndi.~tion on file.· Thcire' is no . ·.: 

· · · AASS~:AA.s .to M~h 2009, and KoutsbubPs . :. ••• 1' : 

clearly did nol Q@funent -·s · oftra.des. · 
.. ' ' '.,I ' ; ' .. o ... f ' :: •:' ' •: ' ~ ' ; • • , ?: ', •' .: • .• 
~Id. (emphasis adde<q 1 •• • : ; .: ; • : · .. • .. ,: • • • 

••'i l 
' '!. ' I 

There was:~ple:YYid~~ce·~~U.h.~: ~~~gi~~onk~~ing that Kouts~u~s· ~~ing,.in the .• •' '·' :.·:·· .. 
II • • ' ' • ,' , !. ' ··l i' ' • • • · ' 

:.. .-acco~t·~as don.~.:~~ :g~~~~~~~~is~~~ ra~~ th.~··~~f B~~:~ ;~::~~~~..One fact is .' !r~ ::: : 
! I ' • ' ' , ,: : 1 I'~! ..~ ,0•: •• I' • • ' I ' ' ' 1'' ''I!,:• 

.ihe lack o~a real trading strategy justifying the· ~~brd~ nwnber of tra:des in-s : .:::· 
' r·! •. · ·: . . .. . ~; ,.: : !·; !rf:ll J~ , . .. . ..· ,, ·•u• ' 

· ·..account. On aver#!,e. there:?'ere approximately ]~'trad6 in ~account ~r,e.ry month for a ·· 
. ·.:,:,. .:! !~·i ;·. ;·.;:: .. .;.. :·: .:. ·! .( . . : ... :i 

year, resulting in -a 'cost:-t.O:-ecjuity r~b·:of~3 .3~ i ·Ko~!SoubEis·:offer~. ~O:plausible explanation ' ' · ... .. . . , .. . . . . .. ' . .. 
. .,;. ·: :~'. ":· " •, . ~; .: :· ... . . ..C .': · ~. · . ;~~ .::: . . . ..· ··:: .. . . . :•·~ ~ i; ~:::: . 

for the high ~~~l.: oftr¥,(~g in-~~cco~~ whi4iresilitedina $I~0;~o1oss>In fact, ·. .. · '·· I ;:: 
0 10 0 00 

1 

1
' ' i : :, : • ' : '~ ' .I , !: :::!J :!; :j, 1 , ',;.; • , , : :,; : ~ : , , • , ,I :, 1!, • , ! • .. .' 1.: 

0 

during the hear~g, Ko~tsoubos .:v.ras specific~y ask&! f.9-:~plainhis in-and-out trading iri: ,., 
' : I " '' I ~ I •,' • • ,'f I ,,' ' ., ' '" 

Infonnati~ s.tock ~was un~~~~.:to do so. .fT. 4~2-4~Q2; DOE Demonstl'ative1~x. 6J : Wo~e,,r~. 

. . · · .··. ..:...: .. ..·.w.:;·~m·: :. .:I . .. : . · · • .. . ·: t;: .. 
. ..,.. 

• •••• :•. t ' :the ¢vidence shows:that, a~ ~~:beg.inni!}g ¢'the:~atkef down~ in 2008, th~ y<)nset'Vative 
' I' ' ' , ', ,: ' .' : ' :~~: !;•:. '~ .' •J -' I ;:~• ' ·~ •: i:,::'1 'I, •;; :: i: ' ' ' J' ' ' ~:!II. ', ' fl, ;, :· ~ 1',:1 

·-~ked Kou~ubos t(H~ash o~fms· ~siti~, ~us eliminating any addi:?,~nal marke~: risk.: . 
• ' , . .,; . :,'j~~. :~; ,• ; ~ :: f! ; J; ; ~ ·. '·;,~ •• '' • •;• •: · • 'I ....·····' 

..l:l11d wait o~t the do~tum;, 1 : i~stead; :t~~ubi:f~: ~onf~ced. ~at. "f~f ~e, w~'ll lose it .. . .. • ' 

you Pull the money:out" ai]~f~old hi~. th~· Qnt~::W~Y to make up losses-~~: t~~~gag~ :in ~ve: 
· :: :L'•: :1 :!.' , ·-:' ' ' i ~~ , ~,; ~ ;, ~ :· ' , ' , , 1 0: : ,' , t ' 

trading. (T. 869-87.P] ~oU;~dubo~ ~~s~~~~~U~::admit~.d that -ma~e·the~equesrand lhar~e 
. ' :.: ·· · ·~ ·~( :1 ' .:·::·t:·: .,:'!;,. ~. . ;~ ~· : ..· . .. •' .·.. 

talked -out.ofit. fT: 4609~~9J · · ·::: ./'... · ·. ·. ·..:· . · · 
• · · .;·· . • • • · •, · ; ' . . . .r• 1 • 

,, : , .... mu~·'tnat·in ¥wch 4~09; he· receiv~d.a pre~fitted ~oune·update. .. . .... . .. . .. . .. .. .I 1 

1 ' I 1 ' • • '' '• • ' '• ' • ~~; ~·: ' ~ :1 i ' f ; ' • ' ! ', ' 


. form changing his:~riginai; mor~ :~onserv~~ ~~~~~t 'objectives and risk t~J~ranc~ •to ~pore . ~ ·.. . ·.::.::·( : 
:·:· •· . · '· !:i~,i ,.' 1 -:. • , · jJj ~~ · ~ ..'d~;.... >· . ' ···: : ;·. r. i · f ~'r· · l::!·: ; ~·i· : 

· ; ~ .. risk-friendly ones, but·~~:~~ .d.i~~~¢<1 th~e chaRges with KoiltsC?~bo,s . and n~~er 1 I ! t ' 1: ~ f • ·~ : ·: ' I 

~ ~·~ ; ::, :' 1 " ' • I ' f : ' ,: ' ; : ' ' : t; j: 1 .'; • >11 

.. :·.. ag:r.e~d to different,·:more· ~essi.ve. i~\i¢5t.tn:~ht o~~tiv.es:.and risk tolerance. [f'. 858·~2] :1hc 

.:.. . .. . · : ~·:\'· ·.. :::·:·:r.( .··:'.;>... ·.. :. ~. .... : . ·:··· ..·: ·.: . 


.:·..27 ..., , . 
,... 
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.. . only plausible explanation·i~ tha~~ ~~4'oo~ti~~·~~~:~~~~·: an~ s~rii:it ~hopes that 
: . . . ~:' . . ' . . .~~ ; " ·. ' 

.. :· as ...testitirid I0}:Utsoubos~ ~ked him, '!sign where I pUt .the stars and send backJ' · (T..859] 
. . . ' . . . . ~! ( ' . . . . . . . . . . . :. ~ . 
: ~ : :: :;; ~~~i 'sci~nter.~s evident from Koutsoubod~:-bc~~~·disregard of-~s ~inY.estment , , . 

• d .; ... I ·· ·~ " . : . I ' ,: : • . .. . ; .: • .: ~ ;·: ... . 

:.. ·A;;~j~clives arufrisk·tblerap~~whi¢h . , ..... . . )t~ conpn~~ca~ to Kq~tsou'bos,. . . ' .., . . 
.. 

:;t .:; ~~!~S e.ffo~ : to ~lateraiiy :manipulate ~~~*t documentation t9 en~age in-a~~ive 
.,: 

0
' , ' :1 ., • I' ' ' ' 1 I o ' r: j•r: l! iJ ;,tt:: !. h : : : 

• ' , ' : ' ' " o ' o: ' ' ! ~ •,I •: ,r I : ':
' ;;" . ~:: n:acJ'" . •,;;•., " •,;· • I 

' · 
·. 
II 

. :~ ; .! ·r .. . 1~• .: . . . • :il .~:!:t:YJ~ ~r:: ~. . . . .. 
. . . • •. • • • ,........ . I ' . I • • f , I ' 


~ :;:, ·:~ ~out$0ubos offers·tw.Q:iargumen~ ;~ r.o::~~~~:~d not·att ::with scienter'.: First, · ..::· 
; ·' 

Kou~ubos ~ntend~·that he did not act~ sci,4~'~:~a.use :JP:Turner hia plated th~- · · 1. i;l I •:. 

• ' ~~~:: f i I J ; ~ :' ~ 0 I ' I,; 0 o I ..;
1 I .! .taccount on restricted ~q~ssions of$1 00!~er"trad¢ (and then late~ $60 pezr. ~d~) for thel1ulk' of 

! ..... ' ........ 

1 •1':· ·.:;~ )i{fue ehurn'period, and that.Koutsou,~s·would..not have .chumed the acco}ffit ·~~~~ it w~· not· 
I : 

. 
•• ' ; :;.:'' • • • : :· • • , ' ' I ' <1 • : • • • ; • ' • : • ; • ' • ' :· ' :' •, 

profi~bl.e at·that point. KontSoubos' Brief1.pp..;33-36.:iCwiously, h~re~ies on·Respondent 
:. ' ·· '. ' II i~ ; ~·!.~ . :J '' .;~~~;_r~(j: ·.:!':· . . I • .. 

..Bress~·s te~mony in support'ofthis ar~m~h;: ~~~¢~~·~~tsoubos"contends
• 

~proves· that "at 
o o11 

° , ' :·: I : o ••'' •.:~ ~ ~, l: .:~ l : ~: ; ::• ; . , :,., ',, o1 10 

··$1 00 rnaximU!;ll commission per·trade, the pro~~r¥a~ :~~~:.beiibreakeve!tt and at'$60 per trade, 
• • • I • • ~II • ,, •• ' 'I' ' • (,,•.,.. I 


. ' '. ' .. ; . . ' . . ',' '·.~: ·: ~~ ~ l: ll'j· ~. , ; ' .," .. ... . • .. 

, • , , • , •· ~ fil,._,.- •o, •, • • 

:.. ; · ; ~e was-gettingcroshed) '. Id., p. 3~, citing .:f:. 30.$8!~~~ :~?t th~;Qivision'~ churning expert ,· 
' .. .. . ' ' .. ... .. . ... ., . 1 ' 

' : ··: . . . . .. .;,: '.:f.,:; :.. ::..:.::; . ::. . :!'': . . .. . 

··:.· reViewed ~e tra~e blc:>tfer data, which recorded:actual: commissions paid.on every transaction, 
·, • . . 1·1:. ' • 

and.concluded that • .JW14 $47,000 'in t;o,~issions d_uring the.chwn ~ocl: [DOE··~x. 155; 
I' • , . ' , . 

T. 3267~68] ·Dempsey went on to conclude, b~~-9~,~ut~oubos• inve~tig~tiveteStimony
• • l . jt.. l • •• • • • • • • 

I '• " ,, , , , , , 

:·'irt!di~atllig he re<;e.~-yed~S%· ofgross -commissio~~: ~i~'k~utsoll~s pe,rsonally made ~bout 
'I • : ' ' , 

.:::' . • ... . 
:Without any support apart from ~is·oW1l~el~~"'(e and self-serving testim!)ny, Koutsoubos 

• "" ' • " '., :, j•j1:li:11 ,.:,,": • •: :.. •" • I 
, . ' ' •, . , I , , ';. , ! ~·: f ' •, , . , . •: 

'cia~ms his payout13tl the·-accO:unt w~_only 3:s~:·! 'Kou!@ubos' Brief, p. 35. *outsqubos' 
. ! '• • ," • •' 

, , : , ' • • ,' • , , •· . • · I • 

·; ~: :·testimqnj-is·totaJJy ~~liable, and especi~hi :Si·ven.. ~is. i~centive to minirnjze his comp~~~tion 
. : ; . ;. ~ : ::: .. . .. .. .. .. .;~ ~.: ~ :. ~: ~~ ··~·. ~ :i . ' . .. . ..' 

··iri~trus instance, the Carnim~sion should nm_,},Jeli~~tfiii.~e:re,~ived any leis.$fm.his typi~l 
. ' .. ' . :. ' .:::.. 

percentage payout on·- s account. Mote~,Ye!r-~. ?~.o~ed by the F!gure One.~aphic 
. . 28· ' ~ :. i· 
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... 


in the:Jnitj~f Decisio~~,~~.,Pattern ~f trading shows~iy~hen it.q~~t;bein·$·profitable to chum . · .. · . ,. 

. ·• .:.s acc!riQrlf:.. the ~nd ~:oct<>he.r200:8:... 'Bresnu.,J~~®b'ci~io~ Rel. N~.· ~J.[l~;p. 37. "At·: .... . . 
;. . • ': , ,.. ' ,' :,• ·:;r:;:. : • ··. •" , • •I . ', ," . 

. ::'. ~~::end of.that,~~n~h;: Kbut~~~bos'' conuni~io:n restriclip~ , ~Mich~ged frorn '$1.00 r,>e.r trad~ to I ,• ••• 

.' '•:....., .:::: 1·~:,. ~· .;_. .~60 per. trade. l~~· ~ate of~~·iliere~et::~l~~~~~~.;~;~~ner; 2013 WL. $9g&6~o at ~-1Q7·. : I•,' ; ' ~ ~ ' ' : ,·;.·:.:. . ' .... ., ,...., . , . 
' • ' I 

. . . E;v~:if the Commission.were:·to believe Kotit~wbos on.~~1FMnt; Kou:tsoubos still WGuld have 
:: . : '·... ·.· :' ·. · : : . ~ l!• ·~·~ · : · .: ·, . ' 

1 

'::··! :.~eceived nearli$10,000 ill profit duri~g :~ups,~~~i·#.j!light ofthe ~ct 'that he was ... '· 
:: ~ : : . ..:~. .:. .. . . ': ;·:: 1;.~ tii ,· ." ::•. 
co~~nsated solely ~i~~wotJdng;ai JP Turner, Was:more ~an· sufficient to influen~.his 

..., . . . .. 1:. ,
reco~endations.. ~~~eoveti the Division may also pr~y~·~ci~ by.~~~nst:a~g that .~:: .::. ~:1· :: 

.·.· · ·· ·.. :·: .~: : · a~!i :~.;. , !:: . ~ :j•. · . · 

K~ubos.recklessly · disrr.~arde? -&.~~~;~~~~~~ obj~~v~;; a conc~~ion certainly. '· ~. 
00 

0 : ' ' ' I • i•' I oll to!:: fd I ' 1~ ~ •' •1 : : ' ' I "' I • .. . 
·:· :; !itqJported by ili~~v.idence~:.. . . : . .:.....· ... ::·.· :, .. ... 

. .. :f·:: . . . ;: ·.·~ ·:: <. ·: ; ~ !:j.~ ,;~r.:. . .. . 
• ' * o o " o ' ' I ~ j , ' : I I o o 

1' • ~;: : .: . , ~outsoub.?~~also c~~ims lh:at he ~ct~:~ io :g~:fflt·th b~~:se ~~.relied ~h: research ~nd 
.: .i :· ~ 

1 

.: ... 

·~~t}h~ was nq1·evidence i~ the ;reco:rd ·~ .s~gge~.~ ·~~t.: ~outsoa~s Iriade recrimmendatk>ns · 

.. Y,ofithout;·~.. in~~~ttnent s~tegy· ; .. ·t~.:ld., p. 36-37; As~ the~~rdrdt~~~ however~ Koutsoubo~ 
·, '• •' · · · · I · ·· . . . , .. . . · · 

.~. :~ver aiticwated m;t actu~:strategy.· instead· claiming.~~t.h~:~~"ldeas" fc;; his reco~endations 
0 

0 

' : •: 0 ~ ' : : " • • ', II ' h~ ,: i•' 1 !::,; ':: '' 
0 

:&om sources ·ih~luding Iri~estor.s. Business:Daily,. ail.<i.$at h~.· ~OP.~d the !~~ Slim'7 
' • · 

111¢1Ao.dol~gy f~r ~vatua~i: stoCks. KQUts(()~bO(· ~r~fi p. 3J~ ': 
. 
~v~.: . ifthe·~mmissidliwere to · 

' , , • ' I 

~ccept Ko¥tsoubos',·~Jssertion, wJllch, like m~sti ~f.his ~ms, is:~upp(}rted o~l~ by his own 
. . ..' 

. ·:: . !: 
teiitimony, good faith:.belie.fi.in a, tra<fihg ~traiegy. ·do~~·~t pro'1de a basis for ~~commending 

: : I "' ' ' . .. . " 

trading that:Koutsoul?,os knew~ inconsiStSnt wi~ ~he.cons~tive~inve~nt objectives 
..., : . :. .. . ( : . . ~, . 

-coltimunicated.~o·.him.. RLzek, 1999 WL 600421,:~t "'6 (ti!),ects.defense o.f~~ood faith belief.· 
:c... : . • . . ' ' ! ~::; :·. .•' . ' 

·;·i: :in acti~e trad~g ~ $tr.~te~ ;whii!h was "no j~tifi~a-q~n.fdt:; recomt#~~di~?~~·.to ummphisticated 
0 0 1 

1 
1 

' · . : :, ' 1 I ; ' • ' ' o " 1' ': ' "=. " •', ~: : :~ ~r 0 ' : . • ' 

customers \YhO we.reincapabJe ofmaki~gM!~~d~ntj~~¢~ent!?; Sweeney. 1991-' WL 
.:: :' ~· . i·:· :·· · . . . ·:~ :· 1 ·. ·. :· ·<·: 

716756 at .+3 ("alth~gh tlie;;tisax~ay have provided' support f~.r:.the ·purch.ase :o~ .~~e ofindividual 
I ~ ' ! ' • :, jl I :.,. o :' J ' ;I "; ' : ' ' :.' 

·, ,·: 'I 

. 29 
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' ' ~I I ,, 

,,,,,, 
,': ,•,' 

,., 

":,• 

''· 

,,· : ;. ··co~ssion ~o·.impose ·eease~and-desi~t ·ord~~~;~~~~~.~:Y.P~~n ·Who:~ :among. oth~ rJ$gs~ has.. .... 
' ,,,1,11' ; :~ , 	 ' I' I : ' ! ' i' ' : :' :· ~ ; : ; ' ;• ~ ;'' '; : " ' ; • ' ' '' ' ' '' 

I' 'corpmltted:or .caused1:violatio~.ofthe Sec~ti¢s A.a~:~~i~e E.l(change·:Act re.~~ecti.Jel)r. 'While 
·:; 'i ' 	 ' ' ' ' "' ' •.·,· 

' .. :.t 	 :·:li'!: ' ' :·:· ' ,dl 

::. · there must be "oonl,e" risk roffuture violati¢ms rodmpose such.:relief~ that:risk: · 
''' " 

' ', ' ,' 	 '1: .· ·::::;1:: ' ' ''; ·:! ' 
need no:v be very: great to warrant issiJ:~!:B!:r~~~MQI-:desist ord~r. Absent 

!•)',r, I ~vidence to the contrary, a fit?;ding ~~-~i~tlbh raises:· a sufficient risk offutw;e. 
•' ' 

,I ,,•,• 

, ,'I
violation. To put. it a.notli~\:\ray, eyid~n~~·~h9,;~g·that B.·l'~JP0ndent:violated'the· 


,,, ;la.w.once probably also shows a·ri* o{repetitio~ that ~erits 6ur ordering him to 

.;:· ·.l::c~eanddesist. '',i :·· ·:;'' ' ' '• r~·· 	 '•• 

. ·:~ · .. . . : ·; ; · ;I::.:::):~;;. . . : : 

:::!! ::KPMG Peat Mahvick, LLP, Exc~ActR.~HIN~~43'8'QJ~;,QOOl·WL 47245 at "'24.(J3.n, 19,. 


• • ., l 	 ' ' " '',, • ' ' 

'• 	 ' ' ' ' ; ' I ' l IJ 1: l I 1\ 11 ' I ~ • ' ' 

' I ' ' J' '!' ' ' 


209p. :~~n determining whether to imp(Jse a cease~~d-desistorder, the:eo~ .shourct consider 
,, ' 

a ~g~pffr2.dition!.tl factors~ :m(.(luding:, ; 	 , . 
' '' '" 	 ( 

,.•• 	 ' I U ' '' ''' ' ' ' ' ' 

·i· the egregiolisness of!#le defen~t's:!~iii~~ tJte:isp~ared or rectll'tent:~ture·ofthe. 
· · infrac~~ri. the de~e of sci~::nter inyt\)lved~.th~; s~rrcerity ofthe defendant's assurances 
, agains.t :fu.iure viqlations, the .®:fend~mi'~·te¢~8mfion of tire Wangfu)'i1a.tux:l:!'of his 
oondu~ and the likelihood th*t' the ~tfi::ti~~~·s:·~cctipation mll present opportunities for 
~::violation$. :· · 	 · 

'Steadm;an v.. SEC, 6ro F.2d 1126~ ·U 40 (~~·Cir. 1?.~~~J affd6n <ithrlr gr"d~nds. 4so U.S. 91 
' 	 '' ' " 

n.~7.(1976):·No one criterion is dispositl~.>
1

:1 1 )il ,;' ,;, ' !, , ', 	 1/:l 

':At :th~ hearin&, the Division dem~dstra~~:.~t K?~~~ubofs n~lativ~ ~onduct Was· 
'' 11 	 ' . ' " ' '' ' ' '' 
• 	 ;,, • ' ' ',: ' ,l' 1·,'' ' 	 ., 

·.:·.eg~gious.. He willfully and/or reCklessly ~isregfitded his ·customer•s i#ves~~~t objeetitrves an:d 
, , 	 ' . I, " 

',,. " ' 	 ' 

recmnmended trading t:b~t ·resulted in sta~eringly hig~ turnover and b.tieakev¢n rates whlle 
! 

gerleraitinithousanrls.ofdollars in co~~$ioQS,; ;Jn·ad~itio.tl~·the infraction \.yas nQt::~pl~ted, .but 

.$0i: 
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.;.!t' 
1,,, 

instead .took place over a fu.lJ ~calendar ye~; :ilivolving .b,.undr~ds ·of.ttades: More6\:(er:; 

·Koritsoubos has made,~~ gestme, to~~: ~~grlizin~. th~·wmngful·na~e·of·¥s~conduct; ., 
• .: 1 :i: .·r . :: ·:~;!· · . .. · ,:I ~ 

I 
0 

>I 0 il'o!!l J <I 
0 

0 

I' 
'I inststirfg instead that'no !Violations ~~::~#;;~elias,!made no assuranceS' li!Sa4lst ~J;me '; 

' ,,1, .l' 
" 

,v~olations. And· ~ca~ ¥~eontiriues· tPi·~brk ~:$~~~urities. industry~Xo~tso~bos ~s ·.. · ' ,, 

:,, I ' :':;':,:·':' '' ', '·'! ' ,.,::;.j;;:, 1,1' ,'' :·.:.:;: ·;., 
,,., ·:· .I,'".·· occupation presents opportl:ll'litie~:for :fut~~;~iolatio~s:r · :1 • .• 

- ,,, ,j' 
o I ' ' 'IIJ1 1 0 , 

Acoordingly)·b~ upc;n the:~e~d~c;~ ~ted!, ~tthe hearing· in:til'is:in~~~ the' ' ' ' ' ·.;: ' .<' ",, ' <·:: : ·:y : ' 
,I ,,1 I' 

·,·Commission should cm;ier Koutsotibos to. c~ and d~soc~t ~~:committing or causing violations, 
1 0 

1 1:!:i; ' l : , "~: ~ :; fl ' ' 11 I: l'!~ ;;:':::: ' ' 1,' : ' 

"· or:and any future violations ofSectiqh::l!:i'(a) pf tli~fSecurities Act and~Seetioa, ~Q(b}:Qfthe ·· 
1 ~I ; ' I 

.' ' < I I : I H 1 \ ~ l I :. !: I I < ! I I (0 
1 

0 

Exchange Acrabd 'Rill~:l0b-5 1 :thereunder. ,· ::·:··:::~·: ·! ·.~· : · , 
1 

,If'<' '•, 1'! 1 •;• ,1 ' ' ',• 
11 1 

1 
I' ,1 1 00 01 

;'. 1 ;<j<l 1 < J,:,I: 

"B. W!,gor.gemern 'Plus Prei!!dgmm.t ~~~. ··: · , . ,:: ,· · ~< •• :!,I', 
1 100 

0 1 

0 
I > .:".': :, I I t oj': :' ,1· j.;.:r,;;• .:1°1 

Section 8A(e)!Pfl;$e S~euriti~~:A:ct;.s~~~~'~2iq(e) of the Exchange A.~t:Md S~qti~n., 

' ' " : : :""' •:\jt/::;(:~~,1 I ' :, ' I< ,", 


'I'9{:£)(5) ofthe:~~y~~~~t:coJ11pan:r,:Actall~~ the CoJDJ:hission·to·seek an order req~g 
1 0 1

1 1 11 

"; " H I ;;,.;: , 1·::!· 
disgorgement, inclUding prej:ud~~ent in#t,.'in ~¢kndit:d~sist proceedings brought un4er:; . 

,!;< o 0 ,,',, t < I I< <{I I < I H 

·Section 8A ofthe Securit«e~:·A~t~, Section: 21 C ofih:e Ex~hange Act, and· Seot~~~ '9 ofthe 
011 I < "IOU I I I 11 I 

• , r 1 • ' ' 

' :·, : ,rrftlr ·~·! ' " ' ' 'I 

Investment Company Act.:·!in a.Qdition~'Beetion zi:~(e)'~lhe Exchang~!.*ct':imd;9'(e) ofthe, . 
' ' ! ' r< ~~ : I; [ ' ' I 1 :I : !~ !; i ' ' ,: ' •: : 

· Investment Company Actpro\ldes .;tibasis f~~;:di~gorgenient in administrative·proceedings. 

Disgorgement i~ desi~ed .. 
''' 

to deprive'a ~ongqder ofhis illwgotten gains,. which ina 
' ' ' 

r '!l • • r "r , 

churning case eqUate. to the:portl~~ ofthe·~ommissip~sreta:ined bythe:brok~.r. ·~ 1999 WL · 
l '. " • ' ' 

,; " I 11 :·,I < 
1 

"600427 at "'7. B~use separating le~RJ,:froin il~~gal:J)rofits exactly may attinies.be a near• :· 
I I I I I < 

, ' , ., ' , , ' I' 

:'.' impossible task, disgorgefiient. need:·~l~:be al~t~9nabl~·~proxiroatiori.ofp~~ts caus~lly 
" ' ' I 1 , , ,r,l• 1 

:, , I , r • r • : ,, r; 

r:·;~.connect.ed to the violation~: SE~·v. ~~#~i.~ ¢i~iat<!or.p .. L«h 890:F.2d ·~21S, 1~131 (D.c;::7
:. l 'I •[I I l (I ddl' ' ' I I ' ' 


I < :1 I I ",,' I ::I: I " I I 


L·: Cir. 1989). In this case, D,jvis!qn c~wnge~~fi:,Dempseyreviewed and verified th¢ staffs:. 
1 I ! 1 " '"' 1 ! I
<: < I " I '• o,, < ,•:: ',< I I o 


;,,, analysis oftrad~ blotter c~~mi~sion:f~f;the ~~~,:~~ qlJ~stion .arid: calculated the po~n of~~e 
'" ' I. ','·,:·I ' I'!: ,I,' ' 

1 1 1 


'!'I 
0
 

I ! I > 1 f ,I: rl',:•::, < 
1 

' 1 I ' ' 

co~ssions retained by ~?ut;Wq~~;~in~ ~~·~~tion percentages he 'testified to iti'.the.: 

:: tn 
I,;' 
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. . . . 

.. ~~der1ying investigation~(~H. :ov~ch was npr.; ~~~all~ differ.ont at ·the heati.ng),. [I?;QE ~x. 155..} 
~ . . . .... . . .: .:;..~· ~. . ..: . ..:. . ' . . . . . .. 

~ ~ ·· . ~:::Based oo.oDempsey's cillcuhitiims; Resjx)nde~ti K~~04POS should be ordered to disg~rge · : ·Ji~ . .. 

,t: • 8 	 ' :.~•'" ,,.,: • o , ': :: 'o 
' . 

I 	 I l,o 

0 

.. 
0 	

·$36:ooo. [DOEEx.I55, pp;· .l~~23..] ! .,;~~.. · , · . :·~~· :.~ f· o··: ·o: . oro,: . ... ;..:. 
~: : o • • • .. I~·:;. •<·~;l::o. ·.• .. (" ·~::::· .: 

,. : 

' ' :• 
.;.". Regarding prejudgment interest,. R~~~f~tice 600 speci·fies that jt,i.~bould !begm on the .. 

•.. ' 	 . .. . .c .. .. . . 
• 	 .~ o ' ' ': o ' I j' o o ~ o o o o • • "', > • 

·'i· .· · · · 	firn.t day of the month follQW,i~g; ~l;1Chj·i~J¥.i.oq.' ·:17.§:7t ..~;R:' 201.600(a). ~ Accor~fugly, the . .ir::: , 
' r • ' o o I: o : :: I ' o o o o o 	 o o 

o• :Pi~is~on has compute~:pr~j~d~erit ;~~~~~~.: ~ing :~~ ~~st day ofthe month f011owiri~ ~~e· :. · 
f. ... .. .. .. 	 • • • · t 

0 

o. ;' t elevant ohurn period·. ·Undet' these facts, p,~+en4nterest.fpr. Koutsou~s t~tals $4,853 :~f9 .. 

..::,, 	 ~ ·/ · ;.~~- ·:~ 
C; Ciyil ofenaltig 

i~. . 
. ' t;. . i . . . ., 

.Section 21B ofth~ ·Bx~h~.g~.r~AA· Se~~~n. iU3(i) .ofthe Advisers Actt ~d Sect;lon 9(d}of 
1 

, , I ", ' , 1 , : , :' ', : • :: . :' : • '•, • • , , ' , ' ' 
1 0 

the -l~v.e~trnent CoiJip8f!Y, :A,~t!iU~o~·the OOmEitssi~h to impose eivi] man~;~ties .in. 
, I , , • , < , , • , ,, • ; , ; , , 	 '• 

I ,• .. 0 , . 	 . . . . .. .: I: . . . . I ''I 
.public administrative.:jrroceedings again~:py~wll;o;among other things,:haS wil~ly 
• • 	 o1j 'I'' ~ . · ' . 

.:violated the Sootliities :Act or the Excluuik~A~~~: A~~~~ally, Sections 8A(g)~oftheiSecuritie& · 
0 • • ·:'. • ! :~ t 	 • • • • :·.: 

:o: imposit~on ofcivil o ~o~: ~nai~es-in·ceASe-:~d-d~sist proc.eoedVtgs instiott:tedlpursuant :to 

. ' .:..::~h. ~>~·:. .: i·.:. : : f' .. "! .:. . . :• 

·.. Section SA ofthe Secur;i'tie,s :A~t, . Section 21~ ~fth~~xcbang!3.Act..and.Seetion:9 tQfthe . , 
. ' 

Investment Company ~~'t,~~~~pectively.. . ' . 
' .. 

In considering .under this section whether a:P¢nE\lity i·s in the public interest~ the 
' 0 • 

Commission may·consider: 

. ' 

8 At the bearing, K~~tsou~s claim~ th8ib~ ~~iv~~ruy~3.0% ofthe·coromissions.gcneraie<t by the• 
. accouot.. In his investigative t~~.\11~.~¥· Kou~utx¥ pr~v.id~ ·~Ji!~e:e~t percentage. ~-OE Ex. 155~) .The 
. Djvision's ·expert used the pet~~~g_~ that Xoutsoti!ios ~~~ tq.JWs mvestlgaUve tesumony:to cal,culate th.~· 


portion of commission"s retainoo by Kotrlsj)ut>Qs;o Jrtthe IW.Wtl Decision, the law judge didliot fmd 

:° Koutsou~.s' testimony ~at b~.~\ved only 30% .~~o,~4~J~ct found that Koutsoubos proiJ?.JltiY stopp~ 

~' diuming tlie..account ~·~;2008, wll~'ttbeellhl"e unfx'ofitable. Bresner. 2013 WL 5900690 at ~103. 

In the event the :Commission deten'niiles that KouiS.Ou005 in mi:t received only 30% of the corttmissions pajd by;.- it ne&d only apply that tierc~~geif? th·e Jil~ co~i~ioil t¥~~ verified by Dempsey in ~Ex. 155~ 
'. ; . ... . .. 	 . 

' • ' till' ' 	 I 

.. !· 

•,. 

j • ': 
'': ,.. 

.. 

0 

9 f'~r thi: Comrri.fssiorl;s .~~~e~ence, the ~~sion i~·~clud~g a Prejudgment Interest Report supperting its'·· 
calculation as E"hlbit A to thisOPJX)Sition Brief. ~: : :~< ~:~o·: o·.: · 

··3:to 



• • 

I 
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(l}Jwhether ~act Ot' omission for W}ticbihch penalty i~ RsS~~sed.involved fraud) 

dece~t·.:Wanipulation~ or·deliber~t~:~t:i're¢kles~ ~jsregard of a. regulatery .. 


· '~·requirement; · · . . ·.: .". :..: · ·· · ::::. · . , , . · . . . · · : · · 

' • ' .. •I•• ' ••.! ' !. ! • 

(2) the h~ to other pers~n~:·¢gnlting ei~et:direcdy·or iridirectlyJrom such (let 
or omission; .. , · · ··· . · . · .:: · . . · :~:;,·.~ ,:,,;· ::. 
(3):tlie extent to which any. person w~:tiMust~y ennched. tiling i~to' aCCO\~ any:-' I' 

·.; ..:·:, ;:~estiwp~n m:ade t<:q>erscins inj,~ ~Y:$uch ~~~:Vior; .~:. ·:.. .:. ":. . :: · · 
. · (4) W:he~er:;suchiperson previ~u,x~!:~s'bee,~ {ci~d by !fu~ '¢otrliiff.~ion.,i ~oth~ 

: : a,ppropri~t~ regulatory::agency~: P.:r;ijiself-regti~atory organiiation ~;:hav¢ Violated 
. the Fedetru· securities·:~aws,. ~tat~ ~~curiti~·:Jaws, orthe rules of a· sel:flr.:egulatory 

I 

l • J '1 :JJ' ,.! l, ! ' I '1 ' 

•;, . ~orgaruzation ... ·.; .1••• • • ''!:"': ...· .. · 1,' • • : •• 

1 

,~ ·I,• 1 !!' ..:: ...,.!. 

'•' 


. (5) the need to deter SUCh petSOll' and:~;Qthef pe.t:SO.I).S from COtnmittiflg .SUCh ~ts Of, , '" 
. omission~; an~: ;:,. ::( . .' :. . ;.::.::: 

1
:,; • .: • ..... •... 

','' 
(6) such other:f~atters as.j~tice ma)/·~uire. · · ··: ..... ··. 

' ' ' O::!•,:i,li• • , ' .':I 

Section 21B(c) ofth~:!ExchangM~ct. 15 U.~~i:~. § i~~~2(c); Section 9(d)(3) of.ithe I~vestment .· ;·: 
. ;:, ' ·.·:" ' ' ,• 

' lo!o , ! , ,., , ,, 1 1 '" 

Co~pany Act, 15 u.s:c.A:: § 80a~9(d)(3) ..ij'~ot aJI:i~~rs may be ~ie~ant itl a:give~ ~and 
I ' . " ',",',!·: : ' ,' ·: '' '• ", ...: ' ' ·:: ,,i ;!!':.' ' ;,1;!,: ·1: ; !l' 

the factors need not: all c~ eq11al weight:~~;.i!~obet(9~:lweeks) fuiti~l..D~fision Rei. ;No. 199~ 
:' ., ' ' ' ' 1l·l'i;i ',: "' ' 

2002·WL169185atli<5S{Feb.4~2002). :;-:;-.:. . :·,:: .. 
1 , ,I ' !I J , 

1 
, , 1 ' :•' 

0 
0 0,' ,1 1~ :t,,' .<: I,' 1:: :1; 1!' , 

. Section 21B(b) ofth'e Exchange Act·pi:ovide~~t the Com.nlissipn ~ay impose one of 
" :::l'!l;; I ' : ,:;,' "' '!di,;• ,

1 
'0 " : 0 ,: , :::.' ,:: ; "' 

three ti~r~ .ofcivil penalties~:·: 15 U~S.C.A §o_i;~~-2(b).. ::lthe penalty ~owtts ai~ petiqdiC<flly :,,.. 
' ' ";II!, il•;' II;' :::;1 : I I' ',",!::: ' ,:'!< If':''' ' ' '' ,' 

adjuste~~by tpe Commission to aeoount forinb~as~:i~.rthe cost ofliVmg. The!violative'cbnduct 
'' ' ' ,',1 '' •'' 

' ! :J ' ! ,: ' I I : I I ' !i If ~ : ': ' ' '; n ;: ' ' ' '' :, ' I ' ' : ' ' •; J :Ill ' ' ' I 

(i.e.• the eliurn period) herefu ended prior to' March 3~· 2()09. Th~ amounts of civil monetarY 
':.: ": ·. ::1 .. .' .·. " : : ,;( '' .'· ..:.:··'· ·, ·..:;., ':· 

penalties appl~table are~ theiiefo~ :the a:moufi~: refl~~d in that reviS~on· .tO. th.~ :penalties pro:vided· 
' · ' ',JI.l'r,'· ' . .r: 'r : 1': , ,' " 

' 1'1 '•• ":.1! ' ' " ' 

for in Secfip~r.4(8.~}.~fthe Exch~ge Act, I?;;~:S·<r·~:··§ 78u-2(b)>See AdJ,~tm~~t ofci~il 

monetary ·pen~ties;-2005, T~ble n;i; ·:1:7. ·c:F.i: ·:§: 20 i:·,} p03 ~ Under Table n·~~ 'lhe Coctn.rilission 
'.: ' ' .· ':.!1;::1!' 'l''f:.:· ' ' ' / ', ' ·: ' . 

may irllpose a third tier cbtil penalty of$t6 $-1 3Q~()OO for. a.naturai person if the ~olationmvoiyed
lr • "••1 , 1,', ,: , ,

1,!l ·: I '. ~~. :j I ' ! ' ' ' 

•',I.: 

'" 33 'I 
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: • ··'·
. .. 

. . . 
. , .• . . In this case •. a civ.il:penalty against Koutsouh9~~S:~m the pupti~ interest•. As discussed · 

0 

I o I : 0 =~ ~ I 


0 000 

:·... :.a~v~: k?~~~u~s'~ ronduct~involved ftati~ d*i{~~ .~.anipui~tio~~-sWI~ed. ·. · ­
:! :- • : . 

. ·: · · ' sigi\ifi9~t h&:m. ( ~roiimately $ 1 9.0,~0.~-lQs~<?S"} f~ulting di~ctly fr:ortr·that conduct, whlcli · · 
-: o ' o o o "' I o ~ ~~ ~~· "'• o ... o o • : ,' 

· .. ... · · · : ·i .· ,•,a 'f'·J.. · .. · · .: · 
, .. :I t'' ,t";t!.o• 11 ·, ... ; . o • , • 

0 

·. created a signiflcanl~sk ofeven greater l~es
1 
· · corolrai:y, Koutsotibos received 

0 ) • j •• I "I • • to ' ' ' ' ' .:' ~ 

. :·: substan#al pecuniafiY g~· retaining approxi.mately:. inpnj,tlst enrio~ent fram the , . . 

.. ... . . . . :!i i·.. " 


commissions And becaus~ ~o:utsouh~s~continue~·: to 'work i~ :~e securities·indus~, 

0 

0 0 
0 

0 0 000 00i i ' i ° ' : •: , ~ ' , ~ : ·,!; :'~ :' :·!: ' :' ' ",:I ~; " ' 

0 

0 0 

~e~e is a; p~¢<! to detet hi: and ot!liers fro~~~~~tt~~~~·~~.acts o~: ~~ission~ ·ifithe fUture: · 
·. :·.. .. . . ' .:;•: 
· .: : ·: : · . : · TheDivision re~~y requests that the C~$.inission j~pose a maxim~ ,amo~t thi~d 

.. . : .. . . . :· · ' ..:·. . ' ' , 


· ! .: · · ti~f p:::~~~lty agaihst ; Kbu~ubos for ehutning . .t:be, llllliiiQ""OWtt:~ ,. .
:This.is·the same:penalty.. . . ·1r·~~,... .· · . '· 
' : , · " '.' . :• ' , • j' ·~; :J • ,;~~t~~~~ I •I ; ;~~~~'~ ! ' • j' ' 


: imposed by ilie law jUdge, and it is fully.ju~@~by tlle}f~id. Bresner. 20ll WL 5960690 at I' .. , .
. 
· ..1·: ,; ,• • I ;-!~:: , ~ . 

+125. Se¢tion 21B(b )(3) :dt'lhe ·Exchange ActiprO'Vi~That a t.hirii.tier penaltY shall1be impos.ed 
1 

0 
1 

1 ~ •::!' 'I:' o • ' ~~~~I 0 
0 ,' ' , ' • 1 I , 

,ifthe acli,flyolved ~rau~4ecei~~· or manipulation, ~~sul~ed_ ~,substantia;! ,loss~~. too~~ · ·. ' ' 
:.:,.. 

. · ·pe~tms,:or: .resulte~in . Slibstarttial pecuniary gain .to:'fthe · per~~w-who com'mittedtl):e:act As .·.. ~ ; . • . . .' . . . . . .. . : :; . ~:!::: .'· ·. . . ~. ·. . . . . . . 
' . .. 

· detNied·above, Koutsoubos ~ngaged in'a course. o'f.:~nc,J;~cp~arked by fraud, de~eit em,~ 
o o ' o • o ~ I o : o ,' 'I,': :•:- o ', ' • • • : •: ~,, .. f ' •j:: i 

i; : ro~pWation,;. ius.c~to111~J:; loit~j~~~g~.~~~··~~~t~~s.~~fited appro~~atel?' 
. . 

' ' ' ' • I 

$30,000. Tht$.; m this case~:. thecivil · penalty:~gainst Ko¢soubos shl:>Wd be $,1;30,0QO.. .. . . . 

. ' 

·'sectiQ~ ;1~{b)(4)(D)· ofthe Exchaftge_Aet authoi~zes the q~.~ission to censure. place 
' ~. . ' ,' .. 

limira~~ns on~~e. activities, function~ or Q~~~ o.~~ot susp~d fo:r a period not ·exceeding , 
.. I': . . : . ' . • ' . ~ . :. • . ·.. : :. . ::: . I,:,. • . . 

· · ·tWelvdrmon~;··ar.reyok~ tJte registration Gf$jt.brok~where it is·in the putilic in~rest :to do so, 
. ' . :: :; '; ".'t: . :. . ~:. ..: .:. : .. ;, t ..:>. 

· . :~r~<byh.ere the~liroket~-~n fo.und to. ha~·:y)~ate<\-tpe securi~ies statutes. :.Section 1 5(b)~6)(A) 
. . . .... . ~.. . .· ~. . .: "!: . . . ·.; : . : . ::; ~':. . : . :": . . ~ . 

·: of.~~· Exch~g~ ~~t~uthorizes the Commissij)ri to iiift~se sun~ sanctions. on persons: . 
I, o o o ' .: : ' • :I 'ot ~: I ' 

: assoc.~~·with~~r9ker ~id ealer, includiil~:·~ar:mg-~~.P~~ from the securi~es ~dus~. 
•' t; :,' ': • , ' • • : If 1·1 :·· ' ' : ; ' , , • , ., 

:'fu . ~cl!tion, Sectien r~(b)(:if}'(E) ofthe· Ex~~g~i~t works in tandem with ~tion 15(1;).(6)(A) . ' . . . : :·· . : ' . 
. 34 
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' ,'i,.. 

lj! ' ' ! ' : : " 

.':of.'Qt.e· Exchange Act~ ;PG::a:~ithori?..e the·Comtnissi0r.H<;> b~ a p.etson a$sociated ·wi~,.a :broker or 
r , , 

' ' "" '"'"' ' 

· •.: :! ! , .: ;: deruer from: the sec~ties induSfli:: tor fail~~~·~reascih~1~y! to superifise;··~th ~view to preventing 

: . ; r!'; ~~.: .: . . . : . . '" ! • ~. J . . . . :.: i ;; l ~:. > . ! :... ...
• .. : • .:: • 

. · '·: ·· i:· :violatii:lns!()f th~:provisions: f;:lf such statutes. nrl~st;and:regtrl~tidns~ atio~··persotfwho commits I ' ·~ • ! ', I·' 1 . ,:. '.,' :·· ,~: .., 1::.. ' · .' 'i:,. ; " ' ' :·n· .:.·:." .•·.. 

. .. ..::.:such a.ViQlatio~; if suc~/:q¢*[ .persopii~ ~bje~t: ~;:~~~,:~~~rvision.H. 15. U.S.Cfi... § 78o~ :. ' 

.::: :p, • I ' • . " " • : • :: :.:::::' .:: • . . • 

..; :· 
1 
:. :.:'4(b)(4)(E); See also $ijc:~ons203(e:):and (f) 9f:t¥i;~~~·Act (~15 U.S.c.A:,Sob-3(e)~d (t)) . 

.: ::: ::·!: ,.. The establishM·qriteria for.liie~~lwJ!JI~ij:~~ctions are·awropna~e·in tbe:public 

" I' 

'"'!• 

j'·· ;.;:! 
•I • 
'•I' 

"I "' 

.., 
·.. 

1., 

·ii . 

·. the egregiousness:oftbe 4~endant's:~ctip~,: th~i~$P1~ted:or ~current nathl~;ritfthe !. , , .. 

· infraction. the de~ ofs~j~mter invo,lved; 'the :~itileeritY Ofthe defendant'~$ ·assurances 
. agai~· future;::v~qla#on.s;: ili.e. defend~ts .fi¢~~~itlpn ofthe w;r:ongful,nat~ .Q,fhis ,.. . .· 
>ccii:idue~ ·a.nd t!fk: fikelihood that the d~fefl~~t~;1~cupation ~11 pre~ent oppOrtunitie~ for · 

:futilfe ;:i~latio~j<:::: ;.. :. • :.·:::. .. ·.: ~:::: ::. i:,: t:'1:·:n::::;·::l:,~: .i:; · : : · :.::: ,...~:; i,j;: : ·. ,,. · · , 'r·' 

1 

Steadrrianiv. SEfl;'603'F.:2d;ii;126, r:i40·(5th C~;·~·~:t~)(tdf'd ori"qthet: grou1uis, 4$0 U.S. 91. 
', \ '!'!• , ' ' I •' 

:.~·'(:tQ~l); ~.also B~~ J. Bro~;Exch~g~Act R~l·:··~o' ~~-66469~:?0IiWL..625874 at *12-ff 
':<' ',; ~; J: : I : ' ' ' I': '• •' .\ ' ' ' ' ' ' ' 
::·;.::(Pt{b

1
:27~ 2012); Sgangler, 46 S.E.C. 238~ ·254 n.67:... As: the Corntmssi~n re~ly noted in 

'''' ''' " ','1 

:-): .:Brown, the inquiry Into ~e pul:Ylic,:mterest is a flexible ·~ne. ·~d nq one factor: is dispositive: 
:: ' ' ' • l ' 

'1, ' ' ' II: ,j ' I ' 

. For the reasons discussed in Section IV.A. E~bove) applying th~ :Steadman factors· in 
' •, r•• ', , : ,· ' •• ,,:. : 

, r , , 

support ofa d~ase-~~·4:~~~~t or~,. the Division subrii~~ .~~phe Com.tfiission.spould hnp~se a 
,. . 

:C~llateral mdustey bar a.gab;rs:t1;KoutSoubos. 

V. CONCLUSW_N 
, 1 0 ' ' I 

·.,For the foregoing1 reasonis~!lthe Cmnmissioll should find th~ :r<putsaubos':willfully violated 
·: ' ', : ' ' • ' I ' I' ' I I I~ j ' ' ' ' ' ; ' 

·;·.·S~tio~:·17(a) ofthe SeCuri~~~.Act and Section lOCb):~fth~~chahge.Act arid Rule l.Ob;-5 
,r;;' ' ' '' ;•:" " ' ' ' r ' J "'' ' ' : :"•: ;!:!!: ~i~;·;,;j j ;:. ' '::~•: ' :; : j• :, : 

. '. 
lj,l 

,:: .. tb~~d~r by chunii1lg B.ryanf~ JP T:umer act~tmt~:~~,'~~ cQmr,nissio~·~hould im~se 
1 II 0 ', j I "''' ,, , lo' 

1 

10;, :.!::~,·, : oo !I<< I 

. : :sanctions in the publici:WfulieSt as requested-~y the Di:\(ision. 

. : '. :,. ' .. : . . . ' :. . . . • :. :!i! '·; 

'I . 
I••; 

35 
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Page 1 of ~ · · 

U~~· Securi~es a~~~~Excha~.ge (::ommis. ~ion 
. ~ , • : • L.r' · : . : 11 1 • • • ~ , • 

.. bitisl(,Juj)f E.~tercement 
c*· . .. . • ... •. •· . , . • . • •. . • . . .·: .. . . . ' ...... . 

·~::: · . ~ : ·Prej·d~·e.~t ~~~~~¢~t R~~ort 
' ' o ' t 	 ' ' ' I 

; , ' ; ! 	 •01 ~ ; 1 !1 , t ' ' ; ' 

tl ' ' ' 

;· ,: ::Di~itrios1.Kout$~ubos Pr.ejud~ent I~te~~ ·ca~~~~tion· - Ad~ill~· Prac. Fne·No. 3­
:·::; ,;I ;:: : .Quarter Range. · · · '. . .Ann~aUote· :, Pef.f¥.Rate ·':'. : : . : Q.uartel'lbtei:est JSrf~clpal+lnterest 

• • J, . :. ". ~ : .. • • 	 : :.,1 . ~ ~.. ··: 

. ; 	 :·::::::! :,·:.::Vf(!)~n Amo\uu . $30,000.00 
02/0~/2;0p9,..:00/31/Z009 5% 

' 
. $242!:~7 ·$30,242.47 

0 ' '• 	
I I. • 

·, ..$301.60 $30,544.07 .:. .... 04/0I/20.09.:o6/30/2009 4%. •• ~ . : f ' 

··.fJ1/01/2009-09/SOJ2009 '. 4%:: .$307.95 S30.852.02 :,. : :.' 
' ' " I"' ....
i~i0~/2009-12/31/2009 4% $311.06 $3~,~~3.0.~ , : ;:~ ·i ~ .: !· l:; .: 

,,.. '. Ol/Oif~OI~3/3ltZ010 .· . 4% s3~7.36 · · $31,470.44 ' : .. 
..': 1:..· M/Ol/2-0lo..o.61.30/20t~ '4% ' ;, $313:84 $31,784.28 . ·;} 

'6.7tQt/2010-09/3012010 . . ''4%..c . :J..·s32oA6 $32,104.74 . : . 
• I~' II! 
.. $323 .6910/0lt,Z~)i!Q-J2/J.lh()l0 :·:· 4% .. ,. $32,~~~..~3.;' :,. .;.. : . . 

:·': Ol/01/201l-03/31/2Q}.J 3% $239.88 . $32;66.8.-3 L . ..:: ·: : . 
1' '..;, :.: • !; llo. 

. .fWot/2011..06130/20!1 '• 
., 
4% $325;79 $32,994.10 . 

; ; .. ,... . ' ·.. .. 07/0l'i'~oH.-()9/3oaou !.: 4% $332.65 $33,326.?? .: ·..· 
:·:·l0/0112011-·1:213llibll 3% ·.$2,52,01 	 $31,578:76 .:~ . 

$33 .ll'l;!?::n; ...O~i'Oi/2012-03/Jlf.lO12 . .3% S2SOA6 s~ •• I ' ',. ' ' , 	 ~ ... 
.. ,, 04/0b20]2..()6/l0f2012 ':leA> S2S2\33 $'34,081.55' 
:: 9:7(01/26):.2~9/30/2012 3% $257.01 $34,338.56 

l'O~VZOJ2-12t31120l2· 3% $258.95· $34,59.7;~: 1 
' ' ' ' I 

$25~,93 $34;~~:44·oudri2n.u~o313tt~9l3 · 3% 

.. .r~. 

Pre~ent.Violation Range 

·OZ/Oli:z009;.o313Jil0~3 . 
:: :..Quert~r lo'te..est Total 

S4,s5a.,u 
Prejudgment Total 

$34,8S3:-ii4 

...,! 

. : 

:! 

.. ', . ( 

·· . 

..4 ~·~n . •• 


